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Glossary
attendance
index

the number of pending cases in which there has been more than
the benchmark number of attendances

attendance
indicator

the average number of attendances recorded for those cases that
were finalised during the particular year (includes appointments
and adjournments)

backlog

the number of pending cases that are taking longer than
anticipated

clearance
indicator

measured by dividing the number of finalisations in the reporting
period by the number of lodgements

clearance ratio

the ratio of a court’s new registrations to the number of
finalisations over the relevant reporting period

finalisations

completed arrangements, via a court decision, for a settlement
agreement or orders (including consent orders)

disposition

the act of disposing; transferring to the care or possession of
another, that is, the final settlement of a matter with reference to
decisions announced by a court, regardless of level of resolution

judicial officers

those who can make enforceable orders of a court

overload

the number of cases on hand in excess of the number a court can
be expected to process within a specified period
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Abbreviations
AAT

Administrative Appeals Tribunal

ACCS

Accident Compensation Conciliation Service

ACJI

Australian Centre for Justice Innovation

ADR

Alternative Dispute Resolution

AIC

Australian Institute of Criminology

AIJA

Australasian Institute of Judicial Administration

ALRC

Australian Law Reform Commission

ANPR

Automated Number Plate Recognition

ARC

Administrative Review Council

ASIC

Australian Securities and Investments Commission

CAV

Consumer Affairs Victoria

CCO

Community Correction Order

CDRA

Civil Dispute Resolution Act 2011 (Cth)

COSL

Credit Ombudsman Service Ltd

DSCV

Dispute Settlement Centre of Victoria

EDR

External Dispute Resolution

ENE

Early Neutral Evaluation

FDRP

Family Dispute Resolution Practitioner

FOS

Financial Ombudsman Commission

IDR

Internal Dispute Resolution

IT

Information Technology

KPI

Key Performance Indicator

NADRAC

National Alternative Dispute Resolution Advisory Council

NCSC

National Center for State Courts

NJC

Neighbourhood Justice Centre

NMAS

National Mediation Accreditation System

ODR

Online Dispute Resolution

PD6

Northern Territory Supreme Court Practice Direction 6 of 2009

RoGS

Report on Government Services

SCRGSP

Steering Committee for the Review of Government Service
Provision

SCT

Superannuation Complaints Tribunal

SRL

Self-Represented Litigant

TAC

Transport Accident Commission

VCAT

Victorian Civil and Administrative Tribunal

VLRC

Victorian Law Reform Commission

WCC

Workers Compensation Commission
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Executive Summary
Introduction
This Background Report (the Report) has been developed by the Australian Centre for
Justice Innovation (ACJI) at Monash University, Australia, and explores issues relating
to timeliness in the justice system. The justice system includes the various and
extensive processes and schemes that support dispute resolution before proceedings
commence, as well as those processes that relate to the court and tribunal system.
This Report explores definitions and measures of timeliness in the justice system and
examines some of the strategies and innovations that have been used both in
Australia and internationally to improve timeliness. It is intended that this Report will
form the foundation of a forum on timeliness that will be convened by ACJI at
Monash University on 16–17 May 2014, which will consider how innovation,
obligations and processes can support the timely disposition of matters within courts
and tribunals, as well as examining issues associated with timeliness of dispute
resolution processes more generally. The forum is intended to support the production
of a Final Report on timeliness in 2014.

Objectives
The overarching aim of this Project is to support the development of an objective
theoretical framework for the assessment of timeliness in the Australian justice
system and to assist courts and policy-makers in making decisions that can support
timely dispute resolution and management into the future. Past research has shown
that the time taken to deal with a dispute is a, and in many cases the, critical factor in
determining whether or not people consider that the justice system is just and fair. 1
It is recognised that the justice system is far broader than the formal justice apparatus
located within courts and tribunals. In particular, the civil dispute resolution
landscape includes extensive processes and institutions focused on justice, such as
those found in the external dispute resolution (EDR) environment, the broader
alternative dispute resolution environment, as well as the sort of ‘everyday justice’
that is used when disputes are either avoided or resolved directly.
The literature considered in this Background Report notes that timeliness is and must
be related to other factors such as the cost, quality of and access to the justice
system. It is important to acknowledge that, ‘in striving for timeliness, other aspects

1

T. Sourdin, Mediation in the Supreme and County Courts of Victoria (Report prepared for the
Department of Justice, Victoria, Australia, April 2009), pp. 117–118; T. Sourdin, Exploring Civil
Pre-Action Requirements: Resolving Disputes Outside Courts (Monash University, Melbourne,
2012), pp. 127–147, available at http://www.civiljustice.info/ (accessed 15 October 2013).
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of quality must not be disregarded’. 2 It is for this reason that, as well as timeliness,
other objectives must necessarily be considered.

Defining Timeliness
Timeliness is a complex and subjective concept, which means that it may be defined
differently by disputants, legal and other professionals, academics, court staff,
administrators, judges and others. In the relevant literature, there are differing
references to ‘definitions of timeliness’, many of which refer to elements of a process,
rather than an objective statement about the meaning of timeliness. Most references
to timeliness do not refer to the broader justice system but are directed at court and
tribunal processes and are usually linked to the imposition of time standards.
The International Framework for Court Excellence describes timeliness as a balance
between the time required to properly obtain, present and weigh the evidence, law
and arguments, and unreasonable delay due to inefficient processes and insufficient
resources. 3 Other organisations and agencies have defined and operationalised
timeliness in various ways; however, the definition is also linked to time standards.
In this Report, and following a discussion of the objectives and sub objectives of the
justice system, the following definition of timeliness has been created:
The extent to which;
a) those involved in the dispute and within the justice system consider that
every opportunity has been taken to resolve the matter prior to
commencing or continuing with court proceedings;
b) processes are efficient and avoidable delay has been minimised or
eliminated throughout the process on the basis of what is appropriate for
that particular category or type of dispute; and
c) the dispute resolution process that has been used is perceived as fair and
just and where adjudication within courts and tribunals has taken place,
the outcome supports the rule of law.
In practice, timeliness is often measured by time standards, which are regarded as a
proxy for timeliness. However, the two are not identical. Generally, time standards
are measures of efficiency and effectiveness set by courts and other institutions to
support performance standards and indicators that aim to ensure efficient processes
and accountability. The purpose of time standards is said to be linked to the needs of
2

European Network of Councils for the Judiciary Project Team, Timeliness Report 2010–2011
(European Network of Councils for the Judiciary (ENCJ), Europe, 2011), 7, available at
http://www.encj.eu/images/stories/pdf/GA/Vilnius/report_on_timeliness.pdf (accessed 25
September 2013)
3
International Consortium for Court Excellence, International Framework for Court Excellence
(National Center for State Courts, USA, 2008), available at
http://www.ncsc.org/Resources/~/media/Microsites/Files/ICCE/IFCE-Framework-v12.ashx
(accessed 15 October 2013).
vi
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four principal stakeholders in the justice system: the courts, practitioners,
government and disputants who use the system. Courts use time standards to set
achievable benchmarks; lawyers and other practitioners can use them as milestone
guides; and the public can use them to inform their expectations. 4 Governments use
time standards to gauge the impact of legislative reforms and as a platform in
supporting justice initiatives.
In Australia and around the world, delay is generally measured within systems by
examining the time taken for a dispute to progress from a point of filing or referral to
resolution. That is, the time taken for the matter to progress from the filing of some
type of documentation to finalisation within a court, tribunal or via alternative
dispute resolution (ADR) process. It is rare that time is ever measured from the date
that the cause of action arose (for example, an injury or breach of contract). Time
standards therefore tend to be oriented towards the business of schemes, courts,
tribunals and others, rather than from the orientation of disputants.
The proposed definition adopted in this Report and a framework for analysis that sets
out objectives and sub criteria do not focus only on time standards, but also consider
the relationship between the dispute and the process, in particular, the
appropriateness of the latter to the former, the subjective experiences of the parties
involved and the objective fairness of the process itself as measured against the rule
of law and other criteria. They recognise, as does the International Framework for
Court Excellence, that ‘time’ is a relative concept and that the principal issue in
dispute resolution is not the extent of delay, but its reasonableness.

Innovations to Promote Timeliness
This Report explores the various strategies that have been, or may be used, to
promote timeliness in the justice system. They have been grouped into five general
areas:
1.
2.
3.
4.
5.

The use of obligations to support timeliness (including pre-action requirements)
Case management strategies and processes
The use of technology
The use of changed processes (including ADR)
Resourcing and organisation.

Obligations to Support Timely Dispute Resolution
It is partly to attempt to promote efficient, and at times, more cooperative cultures,
within the justice system that obligations have increasingly been imposed on
disputants and litigants to encourage ‘reasonable’ or ‘genuine’ behaviour.
4

R. Van Duizend, D. C. Steelman and L. Suskin, ‘Model Time Standards for State Trial Courts’,
National Center for State Courts Project (August 2011), 2, available at

http://ncsc.contentdm.oclc.org/cgi-bin/showfile.exe?CISOROOT=/ctadmin&CISOPTR=1836 (accessed 23
September 2013).
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In court and tribunal proceedings, obligations imposed on disputants can arise in the
pre action area and extend to disputes where proceedings have commenced and
include:
 the need to disclose information or documents in relation to the cause of
action;
 the need to correspond, and potentially meet, with the person or entity
involved in the dispute;
 undertaking, in good faith, some form of ADR; and
 conducting genuine and reasonable negotiations with a view to settling
without recourse to court proceedings. 5
Obligations and requirements in this context can also include requirements to act in
particular ways if litigation is commenced. The obligations placed on various
stakeholders through legislative reform, court-based initiatives and other reforms are
often directed at fostering a culture that supports timely dispute resolution and
finalisation. For example, pre-action requirements have been adopted within the civil
justice system to address timeliness mainly by encouraging the earlier resolution of
disputes. Often these obligations or requirements specify steps or actions that must
be taken before court processes can issue and may focus on the early diversion of
disputes to ADR.
Many obligations are introduced to encourage cultural change and to foster a more
cooperative or collaborative approach to dispute resolution and litigation. This is
sometimes defined as a ‘cultural change’ exercise. In effect, the obligations form part
of the framework necessary to change approaches to timeliness and civil justice. At a
broad level, cultural change can incorporate many elements and operate as a
supporting framework for reform.
Innovative approaches that are introduced in respect of timeliness are often linked to,
or dependent on, articulated disputant and other stakeholder obligations, such as the
obligation to approach disputes in a reasonable way or an obligation to seek
alternative routes to resolution before filing actions in the courts. These obligations
have been manifested in state and federal legislation, legal services directions, cost
sanctions, case law and other schemes that support pre action requirements. In many
ways, these mechanisms have been successful in ensuring more timely resolution of
disputes. However, as some of what takes place in the system is ‘time costed’ that is
professional fees are linked to spending more time on a dispute, rather than less
time, there can be financial incentives to counter some obligations. The cost of
litigation arrangements and the capacity of litigants to engage in dispute resolution
across the sector is currently an aspect of a broad-reaching inquiry by the Productivity
Commission and as a result, the structural arrangements and incentives that may
drive delay and that are linked to cost factors have received less attention than the
5

Australian Law Reform Commission, Discovery in Federal Courts, Consultation Paper No 2
(Commonwealth of Australia, November 2010), 160, citing Victorian Law Reform Commission,
Civil Justice Review, Report 14 (2008), 109; M. Legg and D. Boniface, ‘Pre-action Protocols in
Australia’ (2010) 20 Journal of Judicial Administration 39.
viii
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obligations that might support timely behaviour although the two areas are closely
related. 6

Case Management
Case management processes have played a major role in reducing delay across the
justice system over the past three decades. They can be focused on reducing delay
and ensuring that matters are dealt with consistently or they may be more focused on
‘triaging’ disputes into appropriate dispute resolution processes.
One of the major strategies to support timely dispute resolution in the courts has
related to changes in the way courts and judges manage litigation. International
studies showed that early and continuous control over case events was the factor
most closely identified with faster case-processing times. Since then, innovation in
this area has included the acceptance of ‘docket’ lists, combinations of docket lists
and call-over processes in ‘wheel’ systems in various courts. 7 Timeframes are used in
many jurisdictions as part of such case flow management to ensure the timeliness of
judicial proceedings.
Other research has identified the importance of greater control by courts in reducing
delays, for example, with the use of individuals who are responsible for scheduling.
Judges, too, may have a specific role to play in managing and expediting cases, for
example, by limiting the time and scope of oral evidence and argument.
Outside the court and tribunal system, there are many different forms of case
management. Where private mediators and arbitrators are involved, case
management may be conducted in close consultation with disputants and
representatives or other support people. In some ADR processes, such as
collaborative law, the pace may be managed by a team of professionals. In larger
schemes, case management is usually dealt with by administrative staff who allocate
matters to practitioners when basic material has been arranged and organised.
Innovation in case management processes appears to be developing alongside
modern management processes used in other fields, such as within business,
especially with regard to technological innovation.

Technology
Technology has a significant impact on timeliness in the justice system. On the one
hand, technology has often increased (rather than decreased) the documentation and
material used by those in dispute. On the other hand, technology has the capacity to
reduce the time involved in dispute resolution by enabling prompt, more focused and
online engagement, better tracking of disputes and by supporting collaborative and
innovative processes.
6

The Issues Paper is available at http://www.pc.gov.au/projects/inquiry/access-justice/issues
(accessed 24 September 2013).
7
Described in C. Baar, Judicial Administration in Canada, with P. S. Millar (McGill-Queens
University Press/Canadian Public Administration Series, 1981).
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Changing process technology, such as the use of video or Skype conferencing, has
been used to support or supplant stages in dispute resolution using basic artificial
intelligence solutions and online dispute resolution. Many commentators suggest that
online dispute resolution (ODR) has the potential to reduce delay and broaden the
range and reach of existing dispute resolution services, either replicating face-to-face
interactions in online settings or using new technologies that provide negotiation
support, indicative outcome information and advice.
Technology can be used to change styles of interaction, using more collaborative
techniques to prepare documents and manage tasks, and providing more support and
referral avenues for disputants. Technology is changing the way in which disputes
progress through the justice system. For example, newer ‘cloud’ technology has the
potential to enable all participants in a dispute to have instant access to all of the
information relevant to a dispute. Together with online meeting facilities, the
interactions that have traditionally slowed down capacity to respond ‘on time’ can
now be instantaneous.
Efficient tracking technologies can also improve case management, reporting and
data collection in dispute resolution.
Technology can assist in promoting transparency and comparability, using ‘big data’
to link timeliness criteria and data fields and social media and the internet to spread
information among disputants. The quality of business decision-making, government
administration, scientific research and much else can potentially be improved by
analysing data in better ways. 8
In the quest to find innovative approaches to case management that use information
technology to streamline judicial and legal processes, an important area for
development will be improving systematic collection of data regarding quality of
processes, including data to measure delays and timeliness.

Changing Processes
Partly in response to concerns about delay, there have been numerous process
innovations introduced into the justice system over the past three decades. These
innovations range from the creation of an extensive External Dispute Resolution (EDR)
environment as well as the establishment of super tribunals to support a range of
resolution processes as well as more managerial and ‘blended’ approaches used by
judges in courts.
Outside the court and tribunal system, there has been extensive process adaptation.
For example, child-inclusive, child-focused and other models of mediation are now
well established in the family law area. Blended conciliation and adjudication models
are used in some dispute areas in Australia, where strict timelines are imposed and
8

David Bollier, ‘The Promise and Peril of Big Data’ (2010) The Aspen Institute, 2, available at
http://india.emc.com/collateral/analyst-reports/10334-ar-promise-peril-of-big-data.pdf,
(accessed 14 September 2013).
x
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where a conciliation conference is followed by adjudication within a few weeks. Other
innovations include collaborative practice, now widely used in family dispute
resolution, which supports dispute resolution outside courts and which may play an
increasingly important role in other dispute areas as well.
The extent to which these processes are evaluated varies across areas, and data gaps
mean that much activity in the Alternative Dispute Resolution (ADR) area is not
measured or considered in the context of timeliness indicators. Despite the lack of
clear data relating to timeliness, ADR plays an important role in achieving timeliness
in the resolution of disputes across the civil justice sector partly because it may
support earlier dispute resolution.

Resourcing and Organisation
Resourcing issues are often cited as a reason not to pursue improved timeliness
approaches across the justice system. Resourcing issues are also cited as a primary
factor in delay.
Courts may consider that there are insufficient judicial officers to implement
proactive management of cases or to hear and determine cases; insufficient court
staff to provide the required information and follow-up on cases; and insufficient
capacity to implement newer and faster technologies that can assist in earlier dispute
resolution or remedy inadequate data collection and analysis issues. Courts and
tribunals will often try to relocate court resources as a strategy to organise the court
in ways designed to promote and enhance efficiency and timeliness.
In systems outside the courts, inadequate resources can be cited as a reason for a lack
of responsive action, delays in appointments, an inability to provide support
arrangements as well as insufficient time to deal with disputes or report on the
system. Many ADR schemes are influenced by funding arrangements that can be
dependent on government, insurers, industry or supported through other means.
Declining government funding across the family sector has, for example, led to
reduced funded hours for mediation services and a shift towards ‘cheaper’ models of
dispute resolution.
Management of fluctuations in caseloads due to new legislation, bottlenecks at
associated facilities or other external factors requires long-term planning to allocate
resources appropriately across the sector. In some areas, long-term planning
personnel provide detailed forecasts to court, tribunal and scheme administrators
upon which bids for budgeting are made. The complexity of planning requires
sophisticated approaches and close cooperation with stakeholders. If this planning is
inadequate, eventual delays may occur as systems are over-burdened.
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Next Steps
There are continuing issues with quantitative reporting and collection of data about
timeliness at various points in the justice system. These data gaps, which limit
research into timeliness and may hamper innovation in this area, should be addressed
over time, so that data collection can be improved, leading to greater insight and
increased potential to improve timeliness. The approaches explored in the
Background Report to support timeliness, including improving data collection and
reporting, defining delays and setting guidelines, case management, alternative
dispute resolution (ADR), cultural change initiatives and experimental innovative
programs, will no doubt continue to support timely disposition of disputes, although
it is notable that many innovation initiatives have not been evaluated or evaluation
material is not available.
However, available evaluation material does suggest that there are many innovations
that appear to have significantly improved aspects of timeliness and efficiency.
Further, there is increasing willingness in the justice sector to continue to innovate to
seek significant progress towards the goal of improved timeliness. But translating or
‘mainstreaming’ successful programs to other locations or agencies poses a
considerable challenge in terms of innovation. Innovators can be confronted with a
lack of resources to implement programs in multiple new locations. They can be faced
with concerns that local and unique differences will mitigate the successful
introduction and may prevent larger-scale roll-outs.
Literature in recent decades suggests sustainable change is only achieved if the
innovation has supported cultural change and has been designed to be implemented
with consideration of all aspects of the system.
Effective innovation may be less likely to succeed where there is ‘judicial inertia’,
‘bureaucratic red-tape’ or ‘political marginalisation’, all or any of which may hinder
nimble reactions to internal and external pressures. In addition, the effect of
innovation is affected by scarcity of resources that each of these hurdles may impose.
This means that, despite the best attempts of energetic judicial and other leaders,
innovation may be reactive rather than proactive.
This Background Report is directed at considering these ongoing efforts in terms of
innovative approaches to improve timeliness and efficiency in Australian and
international jurisdictions and also exploring how more systemic innovation and
framework approaches can be used to support timeliness into the future.
The invited forum on Timeliness that will be held by ACJI in association with the
Australasian Institute of Justice Administration (AIJA) will take place on 16 and 17
May 2014 in Melbourne.
This event is intended to stimulate discussions about timeliness, the framework in
this Report and the innovations that promote timeliness in the justice system.
Discussion questions appear throughout the report to assist in this dialogue.
xii
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ACJI is not calling for specific submissions as part of this project. Rather, ACJI
welcomes the dialogue and work that will be undertaken in respect of the Forum. In
the lead up to the forum and given the breadth of material referred to in this work,
ACJI welcomes and invites information and evaluative material relating to innovation
and timeliness through the Civil Justice Research Online site (CJRO) at
www.civiljustice.info
Any queries about the project can be directed to Professor Tania Sourdin, Director of
ACJI at Monash University Tania.Sourdin@Monash.Edu
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1
Chapter One – Exploring Timeliness
Introduction
1.1.

This Background Report (the Report) has been prepared by the Australian
Centre for Justice Innovation (ACJI) at Monash University, Australia, to examine
issues relating to timeliness in the justice system. The Report discusses
definitions and measures of timeliness in the justice system, and examines
some of the strategies and innovations that have been used both in Australia
and elsewhere to improve timeliness. It has been produced as part of a
Research Project (the Project) on timeliness that has been supported and
funded by the Victorian Department of Justice. 9 It is intended to encourage
further discussion about how disputes can be resolved in a more timely
manner.

1.2.

The justice system includes the processes and schemes that support dispute
resolution before proceedings commence, as well as those processes that
relate to the court and tribunal system. Given the breadth of this system, the
Report has a particular focus on civil disputes that have commenced in courts
and tribunals. However, wherever possible, the broader justice system has
been examined and examples of innovation have been noted. In addition, as
court hearings account for such a small percentage of civil and criminal
dispositions once proceedings have been commenced, the Project and this
Report considers a range of processes used by parties in dispute apart from
judicial determination.

1.3.

A forum on timeliness will be convened by ACJI at Monash University on 16–17
May 2014 to consider how innovation, obligations and processes can support
the timely disposition of matters within courts and tribunals, as well as
examining issues associated with timeliness of dispute resolution processes
more generally. The Report is divided into Chapters that focus on the major
innovation areas of the past two decades to improve timely dispute resolution
in the sector. The five areas are: the use of obligations (pre action protocols and

9

This Project was conceived of by an ‘Advisory Committee’ consisting of Dr Graham Hill,
Executive Director, Courts (Department of Justice, Victoria), Professor Gregory Reinhardt,
Executive Director, Australasian Institute of Judicial Administration (AIJA), Professor Arie
Freiberg AM, then Dean, Faculty of Law (Monash University), and Professor Tania Sourdin,
ACJI Chair and Centre Director (Monash University).
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requirements) to support timeliness; case management strategies and
processes; the use of technology; the emergence and use of changed processes
including alternative dispute resolution (ADR) and blended and referral process
options; and resourcing and organisational factors.
1.4.

Following the Forum, it is anticipated that a Final Report that will not only
report on the impact of selected innovations on timeliness but will also create
a framework for the comparative measurement of timeliness will be prepared.

1.5.

This Chapter provides the background and context to this Project and outlines
the content of the Report. It also presents the objectives of the Timeliness
Project and the methodology adopted by ACJI in this study. The next Chapter
explores the definition of timeliness and issues relating to data about
timeliness.

Objectives
1.6.

The overarching aim of this Project is to support the development of an
objective theoretical framework for the assessment of timeliness in the
Australian justice system and to assist policy-makers in making decisions that
can support timely dispute resolution and management into the future.
Further, the Project aims to identify problems and ‘hotspots’ with a particular
focus on timeliness in respect of Victorian civil and criminal matters.

1.7.

There are a number of other objectives of this Project:
 The first is to examine the issue of timeliness in the Australian justice
system.
 The second is to consider which international research might inform the
research project so that discussion and innovation are informed by a solid
knowledge base.
 The third is to identify key definitional issues surrounding the notion of
timely dispute management and resolution by exploring what ‘delay’ and
‘timeliness’ mean in the context of dispute resolution, with a primary
focus on courts and tribunals. This is important as it is difficult to explore
this issue in a quantitative sense based on current reported statistics or
databases. 10
 A fourth is to map the approaches that are used in the civil justice system
to promote timely dispute resolution and consider and explore five main
areas and the extent to which these have been evaluated. In the context
of evaluation, Appendix B provides a list of examples of innovation and
some information about evaluations.

10

Examining the empirical basis for the discourse surrounding delay and timeliness involves
considering what is known and what is not known, where shortages of data might exist, how
matters can be categorised, the effective use of Report on Government Services (RoGS)
(Steering Committee for the Review of Government Service Provision (SCRGSP), Report on
Government Services (RoGS) Reports for 2006–2013, available at http://www.pc.gov.au/gsp/RoGS
(accessed 23 September 2013)) data and whether current statistics are comparable.
2
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ACJI’s Approach
1.8.

Issues about timeliness are usually framed in terms of delays in courts and
stem from a concern that ‘justice delayed means justice denied’. Timeliness, as
an objective of the court system, is often linked to a series of other objectives,
often articulated as the just, fair, effective and efficient resolution of disputes.

1.9.

It is clear that delay in the resolution of disputes can have devastating impacts
on individuals, business, government and society. Delay can mean that a ‘just’
outcome is not possible as the timelines taken to deal with a dispute render
entities and individuals unable to remember clearly what is relevant for
someone who is tasked with determining a dispute. If it takes too long to deal
with a dispute, businesses and individuals may never recover. Delay can have
health and other impacts.

1.10. A recent US study concluded that the effects of delay on the economy and
business were profound, noting that decreased state funding of civil litigation
would negatively affect the economy by dramatically decreasing the utilisation
of legal services by businesses and individuals. This would in turn affect legal
sector jobs and economic growth. 11 In this context, in jurisdictions where
delays are embedded and longstanding, there has been a reluctance to ‘do
business’. 12
1.11. The approach adopted in this Project – to explore a single objective area of the
justice system (timeliness) – enables a more focused and differentiated
analysis of these issues than would be viable were broader objectives to be
considered. However, it is clearly the case that the weight given to the pursuit
of other objectives within the justice system can have an effect on timeliness,
just as timeliness will affect the capacity of the system to meet other
objectives. Despite this, past research has shown that the time taken to deal
with a dispute is a, and in many cases the, critical factor in determining
whether or not people consider that the justice system is just and fair. 13
1.12. There are various causes of delay and hurdles that limit the effectiveness of
the justice system in delivering timely dispute resolution. For example, in the
court and tribunal system, notwithstanding previous efforts to design,
11

N. Pearsall, B. Shippen and R. Weinstein, Economic Impact of Reduced Judiciary Funding and
Resulting Delays in State Civil Litigation (ERS Group, March 2012), available at
http://www.micronomics.com/articles/Economic_Impact_of_Reduced_Judiciary_Funding_and
_Resulting_Delays_in_State_Civil_Litigations.pdf (accessed 24 September 2013); M. D.
Greenberg and G. McGovern, An Early Assessment of the Civil Justice System After the
Financial Crisis: Something Wicked This Way Comes? (Santa Monica, RAND Corporation, 2012),
available at http://www.rand.org/pubs/occasional_papers/OP353 (accessed 24 September 2013).
12
For example, India, where delays can mean that a litigated matter can take more than 20
years to progress through the court system: see http://www.outsourcinglaw.com/2009/10/courts-of-india-as-an-inconvenient-forum-impact-of-long-delays-in-accessto-court-procedure/ (accessed 24 September 2013).
13
T. Sourdin, Mediation in the Supreme and County Courts of Victoria (Report prepared for the
Department of Justice, Victoria, Australia, April 2009), pp. 117–118; T. Sourdin, Exploring Civil
Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash University,
Melbourne, 2012), pp. 127–147, available at http://www.civiljustice.info/ (accessed 15
October 2013).
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implement and set up time standards and various case management systems,
issues relating to timeliness endure.
1.13. This Project explores the causes of delay and notes that some of these factors
can be attributed to the actions or inactions of parties, practitioners and
others. Other causes of delay include case complexity and legislative
confusion, as well as broader social and economic changes that may promote
or reduce certain litigious behaviours. Institutional factors and processes in
schemes, courts, tribunals and other bodies can also affect timeliness. There
can also be powerful financial and other incentives to support behaviour that
results in delay and ACJI notes that cost of litigation and the capacity of
litigants to engage in dispute resolution across the sector is currently an aspect
of a broad-reaching inquiry by the Productivity Commission. 14 Also, the
definition of a ‘timely dispensation’ in a dispute may be different for each
party in a matter, depending on the nature of the dispute, as well as individual
interests, skills, personal risk assessments and understandings of interests and
rights, and the level of expenditure required and whether representation or
support is of assistance in the matter.
1.14. While recognising the effect of delays in criminal matters, this Report focuses
on an examination of timeliness and delay in civil disputes 15 where possible;
however, issues in the criminal system have been considered, although it is
anticipated that this may be a focus of later work in this Project (rather than
being tackled in this Report). The justice system is far broader than the formal
justice processes of courts and tribunals. In particular, the civil dispute
resolution landscape includes processes and institutions that are found in:
(a) the external dispute resolution (EDR) environment (such as independent
schemes oriented towards industry-based, commercial, family or other dispute
resolution, or related to personal injury claims outside the courts);
(b) the broader ADR environment (that can be related to courts or may support
arbitral and other processes outside the court system); and
(c) the ‘everyday justice’ that is used when disputes are either avoided or
resolved directly.
1.15. The breadth of the justice system means that innovations, changes, reforms
and funding applied outside courts and tribunals will not only influence
resolution in a general sense but also will influence the timeliness and
14

The Issues Paper is available at http://www.pc.gov.au/projects/inquiry/access-justice/issues
(accessed 24 September 2013).
15
This is partly because the criminal jurisdiction has features that may not be present in other
jurisdictions. For example, in respect of the criminal jurisdiction, the Australian Institute of
Criminology (AIC) has suggested that, generally, lower courts that deal with criminal matters
complete a similar proportion of their workload with greater timeliness than higher courts,
because cases in the lower courts are often more straightforward in nature, the disputes and
prosecutions heard are usually less complex and there is a greater proportion of guilty pleas.
See http://aic.gov.au/publications/current%20series/facts/1-20/2010/5_criminal_courts.aspx
(accessed 25 September 2013).
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progression of matters within courts and tribunals. In the same way, timeliness
within the court and tribunal system can influence the broader justice system
by impacting on costs, the development of precedent and more generally on
the resolution of disputes (and on behaviours).
1.16. Obstacles to timeliness will vary between jurisdictions and dispute areas and
also over time. However, the obstacles to timeliness across the justice system
are reflected in the comparable experiences in Europe and the United States of
America. In those jurisdictions, a lack of funding, insufficient information
technology (IT) capacity, a shortage of staff (be it judicial, practitioner or
support) and limited resources can affect the opportunity to introduce
innovations that may assist to process matters in a timely way. There are other
explanations that relate to delay, such as organisational issues, as well as
factors that may be linked to the attitudes of stakeholders. 16 Further, in terms
of courts and tribunals, changes to substantive and procedural law can affect
timeliness (although arguably such changes will also have pronounced effects
across the system).
1.17. Timeliness is and must be related to other factors such as the quality of and
access to the justice system. It is important to acknowledge that, ‘in striving for
timeliness, other aspects of quality must not be disregarded’. 17 It is for this
reason that, while the main objective in this Report is to consider timeliness,
interlinked objectives must necessarily be considered.
1.18. There are a number of methodological issues in assessing timeliness. One
significant issue is the lack of data and lack of uniformity in data collected by
various courts and institutions across the justice system. In addition, there is
often little attention paid to the data that exists outside courts and tribunals.
The time taken for a dispute to be resolved might be measured with different
milestone data in different contexts, and the different kinds of disputes will
have different factors that influence perceptions about the appropriateness of
time spent. This Report explores these factors and the current variables that
affect timeliness as a precursor to considering how data sources can be
improved and inform the development of a framework to underlie a consistent
approach to measuring timeliness in the future.
1.19. At the Commonwealth level, there are significant initiatives currently
underway to improve data collection, including data relating to timeliness. The
Federal Attorney-General’s Building an Evidence Base for the Civil Justice
System Project ‘aims to remedy the lack of consistent and comparable data
across the civil justice system’. The first stages of this data improvement
process have included the articulation of objectives and sub-objectives for the
16

See, generally, European Network of Councils for the Judiciary Project Team, Timeliness
Report 2010–2011 (European Network of Councils for the Judiciary (ENCJ), Europe, 2011), 8–9,
available at http://www.encj.eu/images/stories/pdf/GA/Vilnius/report_on_timeliness.pdf
(accessed 25 September 2013).
17
European Network of Councils for the Judiciary Project Team, Timeliness Report 2010–2011
(European Network of Councils for the Judiciary (ENCJ), Europe, 2011), 7, available at
http://www.encj.eu/images/stories/pdf/GA/Vilnius/report_on_timeliness.pdf (accessed 25
September 2013).
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civil justice system, as well as identifying existing data gaps, in a series of four
reports. In the Draft Objectives for the Civil Justice System, 18 the overarching
objective is stated in the following terms:
The Australian civil justice system contributes to the well-being of
the Australian community by fostering social stability and economic
19
growth and contributing to the maintenance of the rule of law.

1.20. It is intended that a systemwide evidence base that can be shared throughout
jurisdictions will be able to ‘hold consistent data about the people who use the
civil justice system and the services delivered to them’, 20 which will enable the
government to gauge:
 whether the civil justice system as a whole is achieving its objectives and
what it is delivering to the Australian community;
 how different organisations and services contribute to that achievement;
 how people connect with the system and what patterns emerge as they
move through it;
 where there are gaps, pressure points, emerging trends and
opportunities;
 where there are opportunities for better coordination;
 where potential exists for development of more complementary services;
 where there is potential for innovation; and
 how changes in one area might have an impact elsewhere. 21
1.21. The Draft Objectives for the Civil Justice System are a useful framework for
considering timeliness in this Report, as they apply across the civil justice
system, extending beyond litigated matters, and are based on the following
stated civil justice objectives:
 People can solve their problems before they become disputes.
 People can resolve disputes expeditiously and at the earliest opportunity.
 People are treated fairly and have access to legal processes that are just.
 People have equitable access to the civil justice system irrespective of
their personal, social or economic circumstances or background.
18

Australian Government, Attorney-General’s Department, Draft Objectives for the Civil
Justice System (May 2012), available at
http://www.ag.gov.au/LegalSystem/Documents/Draft%20objectives%20for%20the%20civil%2
0justice%20system.pdf (accessed 25 September 2013).
19
Australian Government, Attorney-General’s Department, Draft Objectives for the Civil
Justice System (May 2012), 1, available at
http://www.ag.gov.au/LegalSystem/Documents/Draft%20objectives%20for%20the%20civil%2
0justice%20system.pdf (accessed 25 September 2013).
20
Australian Government, Attorney-General’s Department, Draft Objectives for the Civil
Justice System (May 2012), 1, available at
http://www.ag.gov.au/LegalSystem/Documents/Draft%20objectives%20for%20the%20civil%2
0justice%20system.pdf (accessed 25 September 2013).
21
Australian Government, Attorney-General’s Department, Draft Objectives for the Civil
Justice System (May 2012), available at
http://www.ag.gov.au/LegalSystem/Documents/Draft%20objectives%20for%20the%20civil%2
0justice%20system.pdf (accessed 25 September 2013).
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 People benefit from a civil justice system that values the wellbeing of
those who use it.
 People can be confident that the civil justice system is built on and
continuously informed by a solid evidence base. 22
1.22. The reformulation of civil justice objectives and measurement criteria
undertaken by the Commonwealth will, in the longer-term, assist in creating a
more accurate ‘picture’ of the efficiency and effectiveness of the civil justice
system, which includes those processes that resolve disputes outside courts,
with a view to strengthening systems and frameworks around all objectives,
including non-litigated outcomes and improved processes and procedures to
promote timeliness.

Focus of This Background Report
1.23. This Report has eight chapters, each of which explores a key area relating to
timeliness and delay in the justice system, with a particular focus on court and
tribunal systems. Chapter 1 includes the background, scope and methodology
for the Research Project. Chapter 2 defines timeliness and delay and considers
some of the difficulties associated with its measurement. Chapters 3 to 7
examine and explore solutions and innovations that have been employed to
assist with timely resolution of disputes. Finally, Chapter 8 incorporates a
discussion relating to future considerations, including the effects of timeliness
in dispute resolution on the broader economy. The Report concludes with
appendices that provide supporting information.
1.24. Most civil disputes are resolved before court and tribunal proceedings are
commenced in Australia. A myriad of schemes and arrangements support preaction or pre-filing dispute resolution. Where court proceedings are
commenced in Australia, it has been estimated that as few as 3 per cent of civil
cases commenced within courts are likely to require full adjudication within
the court system, with about 97 per cent of cases that have commenced in the
court and tribunal system settling or being otherwise resolved or
discontinued. 23 In light of this, timeliness, as explored in relation to formal
court hearings, inhabits a distinct context when compared with timeliness for
those disputes that are resolved in other ways, including via ADR. For this
reason, timeliness has been explored in a range of contexts beyond and
outside litigation.

22

Australian Government, Attorney-General’s Department, Draft Objectives for the Civil
Justice System (May 2012), available at
http://www.ag.gov.au/LegalSystem/Documents/Draft%20objectives%20for%20the%20civil%2
0justice%20system.pdf (accessed 25 September 2013).
23
The Hon W. Martin AC, Chief Justice of Western Australia, ‘Managing Change in the Justice
th
System’ (18 AIJA Oration, Brisbane, 14 September 2012), 28, available at
http://www.supremecourt.wa.gov.au/_files/AIJA_Oration_%20Managing_Change_in_the_Just
ice_System_Martin_CJ_Sept_2012.pdf (accessed 23 September 2013).
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Methodology
1.25. This Project has reviewed existing qualitative and quantitative evaluative
material relating to timeliness, explored existing literature and also analysed
data collected from various jurisdictions.
1.26. First, the Report seeks to identify key definitional issues affecting delays and
the provision of timely dispute management and resolution in the Australian
civil justice system by asking the following questions:
 What do ‘delay’ and ‘timeliness’ mean?
 What is a ‘reasonable’ delay?
 What opportunities exist for inter-jurisdictional and area learning
through comparisons of delays and timeliness data and through a
consideration of innovation?
1.27. In relation to the literature review, including court reports and studies relevant
to the provision of data on timeliness in Australian and international
jurisdictions, key questions that have underpinned the methodological
approach include:
 Which overseas and Australian studies can inform this Project?
 What kinds of data and analysis are available that relate to issues of delay
and timeliness in justice system processes?
 What evaluative studies of timeliness have occurred in Australia?
 What are the effects of delay (a lack of timeliness) in the context of
dispute management and resolution?
1.28. In respect of the exploration of the data inventory in this field (data published
by courts and others), key questions examining the empirical data on
timeliness include:
 How are ‘delays’ and ‘timeliness’ measured in each area? For instance,
what dates are used to measure the duration of the matter?
 What court-generated or other generated data relating to delays and/or
timeliness are collected and reported on in different areas?
 Does the current data effectively describe the status of delay in the area
in question?
 How comprehensive are current data collection practices in terms of
describing the impacts of delays?
 What issues arise when extrapolating or comparing data relating to
delays?
 What external factors influence the collection/assessment of timeliness
data in different jurisdictions?
 What opportunities exist for improving the compatibility of data
collection and reporting on delays/timeliness issues across Australia?
1.29. Finally, the following questions are considered in the context of future steps in
this Project, which may assist in the ultimate development of an objective
8

Chapter One – Exploring Timeliness

THE TIMELINESS PROJECT

theoretical framework for the assessment of timeliness across Australian
jurisdictions:
 What level of comparability of timeliness data is desirable and possible?
 What are acceptable and meaningful indicators of timeliness?
 Considering the use of short-term and long-term outcome indicators, can
the timeliness of outcomes be measured?
 Which indicators are most useful in assessing the timeliness of dispute
management and resolution?
 What is an appropriate framework to govern the use of
acceptable/meaningful indicators identified above? Is the use of these
indicators compatible with the Report on Government Services’ (RoGS)
general framework and service process or with other planned indicators?
 Which external influences affect the timely delivery of dispute resolution
and management? How are these reflected in the proposed framework?
1.30. In answering these questions, the RoGS Reports 2006–2013 have been used as
one point of reference and a comparator. 24 These reports, which include
information about the equity, efficiency and cost-effectiveness of government
services, 25 are designed to ‘improve service delivery, efficiency and
performance, and accountability to governments and the public by providing a
repository of meaningful, balanced, credible and comparative information on
the provision of government services, capturing qualitative as well as
quantitative change’. 26
1.31. The research reflected in this Report also includes selected interviews with
various experts in the field of judicial innovation, whose views have been
informed by their work in the areas of strategic advice, research and analysis of
dispute management systems, including courts and tribunals. The Research
Team wishes to thank the Australasian Institute of Judicial Administration
(AIJA) and Transformation Management Services for their assistance with
these interviews.

The Research Team
1.32. The ACJI is a Research Centre in the Faculty of Law at Monash University
supported by, and has been created with, the assistance of the AIJA. ACJI is
administratively supported by Monash University. ACJI engages in three core
streams of activity:
24

Steering Committee for the Review of Government Service Provision (SCRGSP), Report on
Government Services (RoGS) Reports for 2006–2013, available at
http://www.pc.gov.au/gsp/RoGS (accessed 23 September 2013).
25
Steering Committee for the Review of Government Service Provision (SCRGSP), Report on
Government Services (RoGS) Reports for 2006–2013, available at
http://www.pc.gov.au/gsp/RoGS (accessed 23 September 2013).
26
Steering Committee for the Review of Government Service Provision (SCRGSP), Report on
Government Services (RoGS) Reports for 2006–2013, available at
http://www.pc.gov.au/gsp/RoGS (accessed 23 September 2013).
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Research to provide the intellectual underpinnings for increased court
efficiency and effectiveness and to support improved governance, the
continued development and implementation of court innovations and
the adoption of non-adversarial justice and ADR approaches.
Research consultancy in the areas of program design, piloting,
monitoring and evaluation of court innovations and non-adversarial
justice and ADR approaches.
Education and training involving delivery to law students, legal
practitioners, court and justice system administrators, judicial staff and
allied professionals to achieve innovations in the court system and nonadversarial justice and ADR concepts and practice.

1.33. ACJI creates a Project Team for each project in which it is involved. In this
Project, the services of a number of consultants with extensive experience in
the court system was sought and obtained. As noted in Appendix D, the Project
Team for this Project consisted of:
 Professor Tania Sourdin (Project Director, Principal Researcher,
Coordinator and Writer, Director of the ACJI)
 Emeritus Professor Arie Freiberg, AM (Consultant)
 Naomi Burstyner (Team Leader and Senior Researcher)
 Alan Shanks (Centre Manager and qualitative and quantitative expert)
 Lesley Coleman (Adjunct Senior Research Fellow)
 Nerida Wallace (Consultant)
 Natascha Boehm (Senior Researcher)
 Dr Karen Gelb (Senior Researcher)
 Myles Watson (Part-time researcher – initial work until September 2012)
 Sarah Russell (Researcher and Editor).

10

Chapter One – Exploring Timeliness

THE TIMELINESS PROJECT

2

Chapter Two – Defining Timeliness

Introduction
2.1

Timeliness is a complex and subjective concept, which means it may be defined
differently by disputants, legal and other professionals, academics, court staff,
administrators, judges and others. It is notable that there has been little
exploration of the concept of timeliness within the justice system (and little
outside the court and tribunal system) by commentators, except in relation to
the setting and use of ‘time standards’. In this area, there has been extensive
articulation of time standards and reporting on time standards by schemes
that are internal and external to the court and tribunal system. 27 Time
standards are often used to articulate the desirable maximum length of time
that a dispute is in a system and are explored in some detail later in this
Chapter.

2.2

However, this Chapter does not only consider time standards. Rather, it
considers the elements involved in defining timeliness and the issues involved
in balancing timeliness with other key justice objectives, with particular
reference to issues that emerge in the court and tribunal system. A theoretical
framework has been designed to assist in this analysis. Time standards are
discussed in some detail as a subset of possible measurement and supportive
framework tools in respect of timeliness.

Definition of Timeliness
2.3

There are various references to ‘definitions of timeliness’, many of which refer
to elements of a process, rather than an objective statement about the
meaning of timeliness. Most definitional attempts do not refer to the broader
justice system, are not concerned with the ‘age of a dispute’ (rather than case
age) and are only directed at court and tribunal processes. For example, the
International Framework for Court Excellence provides:
The standard operating procedures of an excellent court comprise
important elements such as agreed upon time standards, establishment
of case schedules in individual cases, the active role of the judge with
respect to time management, limitations in the postponement of court

27

See, for example, the Financial Ombudsman Service (FOS) at
http://www.fos.org.au/centric/home_page.jsp (accessed 3 September 2013).
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sessions, effective scheduling methods for court sessions, and the use of
differentiated case management and, if applicable, alternative dispute
28
resolution techniques.

Within this framework, timeliness is described as reflecting a balance between
the time required to properly obtain, present and weigh the evidence, law and
arguments, and unreasonable delay due to inefficient processes and
insufficient resources. 29 The primary measuring tool is a ‘time standard.’
2.4

Time standards, used in Australia and around the world in courts, tribunals or
in relation to alternative dispute resolution (ADR) (where ADR is overseen by
the court or tribunal), provide the main context for how timeliness is measured
and defined. In these contexts, time standards are measures of efficiency and
effectiveness set by courts and other institutions, to provide performance
standards and indicators that are aimed at achieving maximum efficiency of
processes. Institutions, and sometimes disputants and their representatives,
can be held accountable by reference to these standards. They are also a
means by which to measure delay, usually determined by examining the time
taken for a dispute to progress to resolution.

2.5

Time standards are set by those within the system examining caseloads and
considering what is achievable (or what might already be done). By specifying
that a certain percentage of disputes be resolved with a certain period of time
it is intended that disputes be processed without delay.

2.6

Court processes have been the primary focus of academic and other literature
about time standards in the resolution of disputes. However, most disputants
resolve disputes before entering the court system and can resolve their
disputes in ways other than through an adjudicated full hearing, or might even
‘resolve their problems before they become disputes’. 30 There has been,
however, little discussion of time standards and approaches in the pre-filing
area except by reference to efficiency, and often efficiency is linked to cost
rather than time (although the two factors are closely related).

2.7

The Australian Law Reform Commission (ALRC) has noted that, when
considering dispute resolution processes and their objectives, efficiency can be
viewed from a number of perspectives including:
The need to ensure appropriate public funding of courts and dispute
resolution processes that avoid waste.

28

International Consortium for Court Excellence, International Framework for Court Excellence
(National Center for State Courts, USA, 2008), available at
http://www.ncsc.org/Resources/~/media/Microsites/Files/ICCE/IFCE-Framework-v12.ashx
(accessed 15 October 2013).
29
International Consortium for Court Excellence, International Framework for Court Excellence
(National Center for State Courts, USA, 2008), available at
http://www.ncsc.org/Resources/~/media/Microsites/Files/ICCE/IFCE-Framework-v12.ashx
(accessed 15 October 2013).
30
Australian Government, Attorney-General’s Department, Draft Objectives for the Civil
Justice System (May 2012), available at
http://www.ag.gov.au/LegalSystem/Documents/Draft%20objectives%20for%20the%20civil%2
0justice%20system.pdf (accessed 25 September 2013).
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The need to reduce litigation costs and avoid repetitive or unnecessary
activities in case preparation and presentation.
The need to consider the interests of other parties waiting to make use
31
of the court or other dispute resolution process.

2.8

Efficiency is often linked to notions of proportionality. The Victorian Law
Reform Commission (VLRC) has noted that:
Court-conducted mediation in the Supreme Court is also consistent with
the requirement that the court, in exercising any power under the rules,
endeavour to ensure that all questions in the proceeding are effectively,
completely, promptly and economically determined…. the Supreme
Court is considering whether rule 1.14(a) [Supreme Court (General Civil
Procedure) Rules 2005] might be expanded and strengthened to make
explicit aspects of the court’s inherent power to control its own
32
proceedings; to encourage proportionality...

2.9

However, there are concerns about emphasising efficiency as a dominant goal
in the justice system. For example, Professor Laurence Boulle suggests that, in
the practice of mediation, demands of efficiency may place pressure on the
process/substance distinction. That is, blunt measures of efficiency that
emphasise short-term quantitative factors (such as time and cost) may not
accommodate the qualitative factors that assist to determine effectiveness
(client satisfaction and impact on behaviour and compliance). 33

2.10

In September 2009, the Access to Justice Taskforce (Federal Attorney-General’s
Department) released its report on a strategic framework for access to justice
in the federal civil justice system. 34 A Guide for Future Action identified key
principles for reform in relation to justice policy, one of which is efficiency. 35 In
relation to this principle, the guide notes that:
[t]he justice system should deliver outcomes in the most efficient way
possible. Greatest efficiency can often be achieved without resort to a
formal dispute resolution process, including through preventing

31

Australian Law Reform Commission, Issues Paper 25: Review of the Adversarial System of
Litigation. ADR – Its Role in Federal Dispute Resolution (ALRC, Sydney, June 1998), 27, available
at http://www.austlii.edu.au/au/other/alrc/publications/issues/25/toc.html (accessed 23
September 2013).
32
VLRC, Civil Justice Review Report (Victorian Law Reform Commission, Melbourne, March
2008), 249, available at
http://www.lawreform.vic.gov.au/sites/default/files/VLRC%2BCivil%2BJustice%2BReview%2B%2BReport.pdf (accessed 23 September 2013).
33
L. Boulle, ‘Minding the Gaps – Reflecting on the Story of Australian Mediation’ (2000) 5
Bond Dispute Resolution News.
34
Access to Justice Taskforce, Attorney-General’s Department, A Strategic Framework for
Access to Justice in the Federal Civil Justice System: A Guide for Future Action (AttorneyGeneral’s Department, Canberra, September 2009), available at
http://www.ag.gov.au/LegalSystem/Documents/A%20Strategic%20Framework%20for%20Acc
ess%20to%20Justice%20in%20the%20Federal%20Civil%20Justice%20System.pdf (accessed 25
September 2013).
35
Access to Justice Taskforce, Attorney-General’s Department, A Strategic Framework for
Access to Justice in the Federal Civil Justice System: A Guide for Future Action (AttorneyGeneral’s Department, Canberra, September 2009), 7, available at
http://www.ag.gov.au/LegalSystem/Documents/A%20Strategic%20Framework%20for%20Acc
ess%20to%20Justice%20in%20the%20Federal%20Civil%20Justice%20System.pdf (accessed 25
September 2013).
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disputes. In most cases this will involve early assistance and support to
36
prevent disputes from escalating.

2.11

The Access to Justice Taskforce framed its discussion about timing and
efficiency in the context of the broader justice system, rather than in language
that relates directly to time standards and performance indicators around
timing in courts and tribunals.

2.12

Within the justice system there is currently no definition of timeliness although
there are many examples of time standards that are in place. Using a
definition, rather than time standards, can support more system wide
sophisticated evaluation and innovation work in respect of timeliness into the
future. As starting point in crafting a definition, there are core elements that
are useful and appear in respect of discussions about, or in the context of
timeliness, namely that the concept is linked to efficiency, effectiveness,
proportionality, responsibilities and just outcomes and processes. Any
definition needs to incorporate these core elements.

2.13

In formulating a definition of timeliness, it is necessary to consider this
discussion and these broader issues, and the following definition has been
created to prompt further discussion about these issues. The following
definition of timeliness has been proposed:

The extent to which;
a) those involved in the dispute and within the justice system consider that
every opportunity has been taken to resolve the matter prior to
commencing or continuing with court proceedings;
b) processes are efficient and avoidable delay has been minimised or
eliminated throughout the process on the basis of what is appropriate for
that particular category or type of dispute; and
c) the dispute resolution process that has been used is perceived as fair and
just and where adjudication within courts and tribunals has taken place,
the outcome supports the rule of law.
2.14 A definition is only part of a framework that could support timeliness.
Objectives, sub objectives and performance criteria can all relate to the
definition and underpin the development of evaluation approaches and work in
this area. Any framework needs to factor in the important ‘Building an
Evidence Base’ work and the Attorney-General’s Draft Objectives for the Civil
Justice System. As previously noted, these objectives include as a starting point
that ‘people can resolve disputes expeditiously and at the earliest
opportunity’. 37 It is possible that sub criteria (that sit under those general
36

Access to Justice Taskforce, Attorney-General’s Department, A Strategic Framework for
Access to Justice in the Federal Civil Justice System: A Guide for Future Action (AttorneyGeneral’s Department, Canberra, September 2009), 8, available at
http://www.ag.gov.au/LegalSystem/Documents/A%20Strategic%20Framework%20for%20Acc
ess%20to%20Justice%20in%20the%20Federal%20Civil%20Justice%20System.pdf (accessed 25
September 2013).
37
Australian Government, Attorney-General’s Department, Draft Objectives for the Civil
Justice System (May 2012), 1, available at
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articulated objectives) could be developed and these further inform the
development of the timeliness definition and measurement and evaluation
tools. Performance indicators that include time standards would follow the
development of such sub criteria.
2.15 For example, an evaluation framework in relation to timeliness could be linked
to the Draft Civil Justice Objectives as noted below (the italicized material is
comprised of the current draft objectives) and to sub criteria that relate more
specifically to timeliness. This material has been prepared to support further
discussion in respect of a framework to support timeliness, beyond the use of
time standards:
The Australian civil justice system contributes to the well-being of the Australian
community and fosters social stability and economic growth.
1. People are empowered and have the capacity to solve their problems before
they become disputes
Possible Sub Criteria linked to timeliness
• People are supported and empowered to resolve problems at the
earliest opportunity.
• Mechanisms are in place to assist with early problem resolution.
• Self help measures and representative data is collected and linked to
timeliness data.
• Information is collected about problems faced by people in resolving
disputes at the earliest possible time.
• The number of ‘events’ attended, over the time period and the
extent to which they assisted in problem solving is considered.
2. People can expediently resolve disputes at the earliest opportunity
Possible Sub Criteria linked to timeliness
• Objectives are articulated for time standards in programs and
schemes.
• The program considers the activity of people before entry into the
program or scheme.
• The objectives of the program are met and linked to dispute
complexity, timeliness and demographic indicators.
• Time is measures on both an age of dispute and age of case basis.
• Time is measured to date of resolution, including post settlement and
post hearing events.
• Referral criteria are linked to timeliness and outcome data.
• The time spent on a dispute is proportionate to the complexity of the
dispute.
3. People are treated fairly and have access to legal processes that are just

http://www.ag.gov.au/LegalSystem/Documents/Draft%20objectives%20for%20the%20civil%2
0justice%20system.pdf (accessed 25 September 2013).
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Possible Sub Criteria linked to timeliness
• Information is gathered about fairness perceptions and linked to
timeliness data.
• Access to processes is not delayed unreasonably.
• Outcome data and perceptions of outcomes are linked to timeliness
data.
• Legal process programs consider timeliness as one aspect of ‘just’
outcome data and use qualitative and quantitative information to
assess ‘just’ outcomes.
4. People can resolve their disputes at a reasonable cost
Possible Sub Criteria linked to timeliness
• Information is collected and used and related to time taken,
outcomes, processes and cost.
• Case duration and dispute duration are considered and linked to
perceptions data.
• Disputes are resolved efficiently.
• The desired resolution is at the least net cost or with the greatest net
benefit to society.
• Case complexity indicators are linked to time and duration indicators
to assess reasonable cost.
• The cost of delay is considered as part of the cost approach used in
courts and tribunals.
• Cost is linked to a range of cost indicators including personal,
business and other costs and the cost of delay.
5. People have equitable access to the civil justice system irrespective of their
personal, social or economic characteristics or background.
Possible Sub Criteria linked to timeliness
• Demographic information is collected about disputants and linked to
timeliness data.
• Cost and timeliness features do not unreasonably inhibit access to
the system.
6. People benefit from a civil justice system that contributes to the well-being
of those who use it.
Possible Sub Criteria linked to timeliness
• Measures of well being are considered in the context of timeliness
indicators.
• Well being indicators require that some matters be expedited in the
system.
• Disputes that have a potential to impact on the well being of many
are considered when setting timeliness indicators and managing
disputes.
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7. People can be confident that the civil justice system is built on and
continuously informed by a solid evidence base
Possible Sub criteria linked to timeliness
• Accountability is built in and reported on in respect of timeliness.
• Auditing of the system in respect of timeliness takes place.
2.16

The framework above suggests that time standards may be only one
component in assessing timeliness and links this approach with a more
differentiated and sophisticated approach in view of improvements in
technology that mean that more robust data collection and reporting will be
possible in the future.

2.17

Some key questions in this area about the use of time standards as the key way
to assess timeliness can be linked to the draft framework, possible
performance indicators and timeliness definition and include: Could a focus on
time standards obscure or divert an examination of other relevant measuring
approaches? What data is available in respect of other criteria? What are
courts and others reporting and how are data variables interlinked in the
context of a timeliness framework? What are the reasons (if any) for
withholding some data? Is all relevant data being collected? Where and what
are the gaps? What are the time standards that are used? How can the system
be improved? 38

2.18

How data is recorded and linked and how the data responds to particular issue
areas are difficult issues. In the Self-Represented Litigant Project conducted by
the Australian Centre for Justice Innovation (ACJI) in 2012, where surveys of
court and tribunal datasets in the Commonwealth areas were conducted, it
was noted that often data was not linked. That is, it was usually not possible to
determine (by using data) what impact, for example, representation had on
timeliness. In that report, it was noted that:
… the Survey results indicate that often no data is collected by courts
and tribunals about SRLs specifically, and when it is collected, the usual
problems of definition that arise in the civil justice system can often
prevent the data from being used in any comparative or useful way (see
‘data definitions’ below – briefly the fact that a ‘hearing’ may be
defined differently in different jurisdictions or a ‘case event’ means that
workload activity indicators can be of questionable value). The need for
data definitions aside, it seems clear that two different types of data are

38

The Building an Evidence Base for the Civil Justice System project is focused on many of
these issues – See
http://www.ag.gov.au/LegalSystem/Pages/Anevidencebasefortheciviljusticesystem.aspx
(accessed 3 September 2013). In the Self-Represented Litigants Project in 2012 that has been
produced as part of the Building an Evidence Base project, ACJI noted that there were many
issues in capturing comparable data across Australian jurisdictions. After reviewing court and
tribunal data-sets, it was found that there were significant issues with collection, linking and
reporting on data: see E. Richardson, T. Sourdin and N. Wallace, Self-Represented Litigants:
Gathering Useful Information – Final Report, (ACJI, Monash University, Melbourne, 2012),
available at
http://www.civiljustice.info/do/search/?q=self%20represented&start=0&context=2785725
(accessed 26 March 2013).
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collected that relate to SRLs. The researchers have described this as
follows.
‘Pivot decision data’ – Essentially data that is collected at a particular
point in time when a decision is made about an SRL. An example of pivot
decision data includes data by a Legal Aid Agency (LAC) not to represent
a person or data within a court about a decision to waive fees for an SRL
because of their income or other status. This ‘rich’ data can reveal much
about the demographic and other characteristics of SRLs and their
disputes.
‘Big data’ – This term is used to describe big and complex data-sets that
are hard to use, difficult to report on, search, share or analyse. Many
courts and tribunals have data-sets that are cumbersome and require
specially written programs to enable analysis about SRL issues to take
place. This big data can, however, reveal much about SRLs, particularly
if it can be linked or if it can be managed in a way that enables analysis
to take place. For big data to be useful into the future, some common
data definitions are necessary and common variables need to be
39
collected.

2.19

The need to create consistent variable sets and link these to reporting is the
subject of ongoing discussion and action at the Commonwealth and state
levels.

Australian Frameworks Focussed on Courts and Tribunals
Report on Government Services
2.20

At present, the frameworks that are used in respect of courts and tribunals
services rely on the collection of a series of performance indicator material and
time standard data that is linked to common objectives. The Report on
Government Services 2012 (RoGS) 40 seeks to establish a performance indicator
framework for court administration. The performance indicators focus on
outputs and/or outcomes aimed at meeting common, agreed objectives. In
Chapter 7 (Court administration) of RoGS, 41 four objectives of court
administration services across Australia are identified as well as various
performance indicators, which are designed to test whether the objectives are
being met. The objectives of court administration services that are designed to
underpin key performance indicators across Australia are:
 to be open and accessible;
 to process matters in an expeditious and timely manner;
 to provide due process and equal protection before the law; and

39

E. Richardson, T. Sourdin and N. Wallace, Self-Represented Litigants: Gathering Useful
Information – Final Report, (ACJI, Monash University, Melbourne, 2012), available at
http://www.civiljustice.info/do/search/?q=self%20represented&start=0&context=2785725
(accessed 26 March 2013).
40
SCRGSP (Steering Committee for the Review of Government Service Provision) 2012, Report
on Government Services 2012 (Productivity Commission, Canberra), available at
http://www.pc.gov.au/gsp/rogs/2012 (accessed 23 September 2013).
41
SCRGSP (Steering Committee for the Review of Government Service Provision) 2012, Report
on Government Services 2012 (Productivity Commission, Canberra), available at
http://www.pc.gov.au/gsp/rogs/2012 (accessed 23 September 2013).
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 to be independent yet publicly accountable for performance.
2.21

This framework approach is directed at the administration of court services
and RoGS does not currently cover ADR provision outside the courts, although
it covers the state and territory supreme, district/county and magistrates’
(including children’s) courts, coroner’s courts and probate registries, plus the
Federal Court of Australia, the Family Court of Australia, the Family Court of
Western Australia and the Federal Magistrates’ Court of Australia. Most courts
use similar infrastructure (such as court buildings and facilities) for the civil and
criminal jurisdictions; however, separate (and sometimes different)
information systems and case flow management practices have been
established for civil and criminal case types, so the Steering Committee has
reported criminal and civil jurisdictions separately where possible.

2.22

RoGs establishes several important definitions:
 Lodgments are the matters initiated in the court system. 42
 Finalisations represent the completion of matters in the court system.
Each lodgment can only be finalised once. 43
 Matters may be finalised by adjudication, transfer, or another nonadjudicated method (such as withdrawal of a matter by the prosecution
or settlement by the parties involved). 44

2.23

Performance indicators have been produced that focus on outputs and/or
outcomes aimed at meeting common, agreed objectives. 45 The performance
indicators are:
 Fees paid by applicants, as an indicator of governments’ achievement
against the objective of keeping services accessible; the result of
comparison is that the average court fees paid per lodgment were
greater in supreme courts than in district/county and magistrates’ court.
 The number of judicial officers available to deal with cases, relative to
population size.
 Quality – is an indicator of governments’ achievement against the
objective of providing a fair process; the Steering Committee identified
quality as an important measure of court administration performance;
however, a suitable indicator for court administration has not yet been
identified for inclusion in the performance framework; isolating
perceptions of quality of court administration may be difficult and may

42

SCRGSP (Steering Committee for the Review of Government Service Provision) 2012, Report
on Government Services 2012 (Productivity Commission, Canberra), 7.16, available at
http://www.pc.gov.au/gsp/rogs/2012 (accessed 23 September 2013).
43
SCRGSP (Steering Committee for the Review of Government Service Provision) 2012, Report
on Government Services 2012 (Productivity Commission, Canberra), 7.19, available at
http://www.pc.gov.au/gsp/rogs/2012 (accessed 23 September 2013).
44
SCRGSP (Steering Committee for the Review of Government Service Provision) 2012, Report
on Government Services 2012 (Productivity Commission, Canberra), 7.19, available at
http://www.pc.gov.au/gsp/rogs/2012 (accessed 23 September 2013).
45
SCRGSP (Steering Committee for the Review of Government Service Provision) 2012, Report
on Government Services 2012 (Productivity Commission, Canberra), 7.21, available at
http://www.pc.gov.au/gsp/rogs/2012 (accessed 23 September 2013).
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be strongly influenced by the outcomes of judicial decisions, which are
not the subject of this indicator area.
 Backlog indicator – is an indicator of governments’ achievement against
the objective of processing matters in an expeditious and timely manner;
it measures the age of a court’s pending caseload against nominated time
standards and recognises that case processing can take some time, that
such time does not necessarily equal delay. The time it takes to process a
case may be affected by factors outside the direct control of court
administration, such as a witness being unavailable. The results may be
affected by the complexity and distribution of cases.
 Attendance indicator – is an indicator of governments’ achievement
against the objective of providing court administration services in an
efficient manner; it should be noted that attendance data can be difficult
to collect and due to system limitations in some jurisdictions, data is
supplied on listed hearings rather than actual attendances; this indicator
is defined as the average number of attendances recorded for finalised
cases, and the number can include appointments where appearances
were adjourned or rescheduled (including paper adjournments, which are
common in some jurisdictions). Data for this indicator is often not directly
comparable. Fewer attendances may suggest a more efficient process,
but this needs to be balanced against what processes are used (for
example, are rehabilitation or diversionary programs used?).
 Clearance indicator – is a second indicator of governments’ achievement
against the objective of providing court administration services in an
efficient manner; it is measured by dividing the number of finalisations in
the reporting period by the number of lodgments. The resulting
calculation indicates whether a court’s pending caseload has increased or
decreased over the period; it can be affected by external factors that may
affect changes in lodgment rates, as well as by changes in a court’s case
management practices. Data reported for this indicator can be
comparable across jurisdictions. 46
 Cost per finalisation – is a third indicator of governments’ achievement
against the object of providing court administration services in an
efficient manner; it is measured by dividing the total net recurrent
expenditure within each court for the financial year by the total number
of finalisations. Data reported for this indicator may not be directly
comparable across jurisdictions. For example, net recurrent expenditure
per finalisation for civil courts is often lower than criminal courts because
civil matters have fees that offset some court costs. Court fee structures
can also impact on cost per finalisation results.
46

In different jurisdictions comparable data may be difficult to locate. For example, Tasmania,
the ACT and the NT have a two-tier court system while the other states have a three-tier
system and therefore have different processes and caseloads within each court tier. The age
of pending caseload and case-processing timeliness in criminal and some civil cases can also
be affected by orders or programs that are initiated following lodgment but before finalisation
– for example, programs or orders made through diversion programs.
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2.24

The RoGS reporting on court administration highlights the primary functions of
the court administration services and details the performance of the courts in
relation to these functions, which includes scheduling and case flow
management. This report supports some important reporting as it covers all of
the Australian courts (excluding the High Court of Australia, tribunals and
specialist courts), providing a broad, and at times, comparative picture of
Australian court administration services across jurisdictions, using the same
standard measures. Comments in these reports relating to major
improvements in reporting, consistency and integrity of data 47 indicate a
commitment to better reporting and improved delivery of court administration
services. 48

Victorian Law Reform Commission
2.25

The VLRC’s Civil Justice Review: Report 49 was launched on 28 May 2008. It
contains 177 recommendations to make civil litigation in Victoria cheaper,
simpler and fairer. Some of these recommendations relate to aspects of
timeliness in many different ways. For example, there are recommendations as
to the timely disposition of cases (by judges), the fixing of timelines and
timetables for parties to adhere to and the limiting of time allocated to
hearings including time limits for cross-examination and oral submissions. 50
The recommendations are intended to apply to court administrators, judges,
lawyers and disputants themselves, indicating that the responsibility for
ensuring timely civil justice does not lie with one constituent, but depends on
the cooperation of many stakeholders.

2.26

The VLRC Report noted that the system involved a complex interplay between
the court, tribunal and other elements and sought to:
[i]dentify the overall objectives and principles of the civil justice system
that should guide and inform the rules of civil procedure; having regard
to the aims of the Attorney-General’s Justice Statement: New directions
for the Victorian Justice System 2004-2014, and in particular: the
promotion of the principles of fairness, timeliness, proportionality,
51
choice, transparency, quality, efficiency and accountability and to

47

SCRGSP (Steering Committee for the Review of Government Service Provision) 2012, Report
on Government Services 2012 (Productivity Commission, Canberra), 7.1, available at
http://www.pc.gov.au/gsp/rogs/2012 (accessed 23 September 2013).
48
SCRGSP (Steering Committee for the Review of Government Service Provision) 2012, Report
on Government Services 2012 (Productivity Commission, Canberra), 7.1, available at
http://www.pc.gov.au/gsp/rogs/2012 (accessed 23 September 2013).
49
Victorian Law Reform Commission, Civil Justice Review: Report (Victorian Law Reform
Commission, Melbourne, 2008), available at
http://www.lawreform.vic.gov.au/sites/default/files/VLRC%2BCivil%2BJustice%2BReview%2B%2BReport.pdf (accessed 23 September 2013).
50
Victorian Law Reform Commission, Civil Justice Review: Report (Victorian Law Reform
Commission, Melbourne, 2008), various page references throughout the report, available at
http://www.lawreform.vic.gov.au/sites/default/files/VLRC%2BCivil%2BJustice%2BReview%2B%2BReport.pdf (accessed 23 September 2013).
51
Victorian Law Reform Commission, Civil Justice Review: Report (Victorian Law Reform
Commission, Melbourne, 2008), various page references throughout the report, available at
http://www.lawreform.vic.gov.au/sites/default/files/VLRC%2BCivil%2BJustice%2BReview%2B%2BReport.pdf (accessed 23 September 2013).
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identify the key factors that influence the operation of the civil justice
system … including those factors that influence the timeliness, cost and
52
complexity of litigation.

2.27

The report lists ‘desirable’ goals and ‘fundamental’ goals of the civil justice
system, noting that ‘desirable goals are aspirational and fundamental goals are
essential for improving access to justice’. 53 In the context of courts and
tribunals, it seems clear that an additional sub objective relates to
‘transparency.’ The ‘timeliness’ goal appears under the heading of ‘desirable
goals’, indicating that it may not (in isolation) be an essential prerequisite to
the proper administration of justice.

Other Reports
2.28

In its report on Measuring the Justice System, the Law Reform Commission of
Western Australia adopted the criteria used by the Ministry of Justice to
discuss local measurement, including timeliness, quantity, quality and cost of
proceedings. 54 In order to ‘measure justice’ in the civil and criminal contexts,
the Commission mainly focused on court and tribunal processes and used the
following sources: Australian Bureau of Statistics (ABS) figures on 90-day clearup rates; Ministry of Justice annual reports (which are tabled in Parliament),
covering lodgments and listing intervals for the civil and criminal jurisdictions
of the Supreme, District and metropolitan Local Courts and Courts of Petty
Sessions; and reports relating to timeliness that are included in the Chief
Justice’s annual address at the closing of each legal year. 55

Particular Features of Court and Tribunal Approaches
2.29

The additional definitional issues that can be considered in conjunction with
the concept of timeliness in the court and tribunal system are linked to the
need to ensure that the perceptions and expectations of justice are supported
through courts and the requirement to maintain the rule of law. For example,
it has been said that ‘in order to secure the rule of law it is of utmost
importance that the quality of the decision has the highest priority’. 56 That is,

52

Victorian Law Reform Commission, Civil Justice Review: Report (Victorian Law Reform
Commission, Melbourne, 2008), 8, available at
http://www.lawreform.vic.gov.au/sites/default/files/VLRC%2BCivil%2BJustice%2BReview%2B%2BReport.pdf (accessed 23 September 2013).
53
Victorian Law Reform Commission, Civil Justice Review: Report (Victorian Law Reform
Commission, Melbourne, 2008), 9, available at
http://www.lawreform.vic.gov.au/sites/default/files/VLRC%2BCivil%2BJustice%2BReview%2B%2BReport.pdf (accessed 23 September 2013).
54
Law Reform Commission of Western Australia, Review of the Criminal and Civil Justice
System: Measuring the Justice System (Law Reform Commission of Western Australia, Perth,
1999), 37, available at http://www.lrc.justice.wa.gov.au/P/project_92.aspx (accessed 25
September 2013).
55
Law Reform Commission of Western Australia, Review of the Criminal and Civil Justice
System: Measuring the Justice System (Law Reform Commission of Western Australia, Perth,
1999), 40, available at http://www.lrc.justice.wa.gov.au/P/project_92.aspx (accessed 25
September 2013).
56
The European Network of Councils for the Judiciary Project Team, Timeliness Report 2010–
2011 (European Network of Councils for the Judiciary (ENCJ), Europe, 2011), 7, available at
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the attainment of timeliness in the processing of a case in court or in a tribunal
must not come at the cost of high quality decision-making.
2.30

The International Framework for Court Excellence links timeliness with
decisional outcomes and suggests that the value of timeliness must be
balanced with ‘the guarantee of certainty: that a decision will at some point be
considered “final” whether at first instance or through an appeal process’.

2.31

Questions about the point at which a judicial officer could consider that all
relevant evidence has been gathered and what is the reasonable time-frame in
which to gather the evidence are linked to issues relating to the quality of
decision-making. Justice and compliance with the rule of law can be linked to
many concepts and principles, including those established through case law
dealing with procedural justice, case management and adjournment and
amendment issues.

2.32

An important issue is the need to identify the point during a court hearing or
trial at which sufficient evidence has been provided through various means
(including pleadings, discovery, witness statements, expert witnesses and
offers to settle and costs) to enable a ‘good’ and just decision. Reforms were
suggested in the Interim Report of Lord Woolf’s Inquiry into Courts in 1995 57 to
address the definition of sufficiency of evidence, particularly if ‘we wish to
adhere to certain basic principles such as the maximisation of due process,
regulation by rules rather than discretion and the right of parties to choose
how much procedure they want’, 58 all of which will affect the timeliness of the
resolution or finalisation of the dispute.

2.33

What constitutes avoidable delay is open to interpretation. Within the court
and tribunal system, many have used time standards rather than broader
objectives and interlinked criteria that require a certain percentage of cases
with agreed characteristics (civil and criminal) to be finalised within set
periods. This approach has a long history and was identified as being no longer
experimental at the 1984 US National Conference of State Trial Judges. At that
time, standards were developed requiring 90 per cent of all civil cases to be
concluded within 12 months of filing, 98 per cent within 18 months and 100
per cent within two years of filing. 59

http://www.encj.eu/images/stories/pdf/GA/Vilnius/report_on_timeliness.pdf (accessed 11 December

2012).
57
Lord Woolf, Access to Justice: Interim Report to the Lord Chancellor on the Civil Justice
System in England and Wales (Lord Chancellor’s Department, London, 1995).
58
Australian Government, Attorney-General’s Department, Draft Objectives for the Civil
Justice System (May 2012), available at
http://www.ag.gov.au/LegalSystem/Documents/Draft%20objectives%20for%20the%20civil%2
0justice%20system.pdf (accessed 25 September 2013).
59
R. Dinovitzer and J. S. Leon, ‘When Long Becomes Too Long: Legal Culture and Litigators’
Views on Long Civil Trials’ (2001) 19 Windsor Y B Access Just 106, referred to in Resources for
Law Courts and Tribunals (website), ‘Managing Courts and Tribunals’, available at
http://www.uow.edu.au/law/LIRC/CourtResources/managing.html#delay (accessed 11 December
2012).
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2.34

It seems that, in Australia, most criminal courts aim to conduct a trial within six
months of committal. 60 This approach stems from early work by Brebner and
Foster that has been used throughout Australia. In 1994, Brebner and Foster
proposed standards for criminal cases that 90 per cent of trials be held within
120 days of committal and 98 per cent within 180 days, with all trials
completed within 365 days of committal. Standards were also suggested for
cases where committal is for sentence. 61

2.35

In their article relating to objectives for disposition of cases in the higher trial
courts, Brebner and Foster endorsed the idea that each court should have to
put forward objectives that would achieve timely disposal of proceedings. 62
They supported the 1984 US National Conference of State Trial Judges
standards for civil cases and noted six types of special cases: motor accidents,
personal injury, defamation, building, criminal injuries and expedited lists. 63

2.36

Brebner and Foster suggested timetables for the critical steps in litigation.
While acknowledging that some more complex cases will require more
intervention, they set out the steps (for both civil and criminal cases) for which
timetables should be designed. 64

2.37

When time standards are used to measure delay there may be some
consideration of the steps that are necessary to resolve the dispute and
whether it is justice agencies, practitioners, courts, parliament or the
disputants who can decide this. However, because time standards only apply
once a case is commenced within a court, there is often no consideration of
the development of standards for timeliness for activities before proceedings
have commenced. These could include time standards for police investigations,
the collection and preparation of material that might be relevant in the
resolution of a dispute and in undertaking ADR. They may even include
timeframes for disputants to respond to requests for information by
practitioners or to consider advice and make decisions about stages of dispute
resolution and litigation.

2.38

Considerations about avoidable delay also need to take account of delay in
delivery of the relief to which a person may be entitled, following a judgment
or settlement arrangement. While the delivery of a judgment or the settlement
of a matter is usually used to measure the conclusion of a dispute, from the
point of view of the participants, the dispute will not be finalised until any
agreement or orders have been complied with. At present, no time standard
mechanisms consider these factors.

60

Law Courts and Tribunals (website), ‘Managing Courts and Tribunals’, available at

http://www.uow.edu.au/law/LIRC/CourtResources/managing.html#delay (accessed 11 December

2012).
61
Judge D. M. Brebner and R. Foster, ‘The Development of National Objectives or Goals for the
Disposition of Cases in the Higher Trial Courts’ (1994) 4 Journal of Judicial Administration 100.
62
Judge D. M. Brebner and R. Foster, ‘The Development of National Objectives or Goals for the
Disposition of Cases in the Higher Trial Courts’ (1994) 4 Journal of Judicial Administration 100.
63
Judge D. M. Brebner and R. Foster, ‘The Development of National Objectives or Goals for the
Disposition of Cases in the Higher Trial Courts’ (1994) 4 Journal of Judicial Administration 100.
64
Judge D. M. Brebner and R. Foster, ‘The Development of National Objectives or Goals for the
Disposition of Cases in the Higher Trial Courts’ (1994) 4 Journal of Judicial Administration 100.
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2.39

The personal circumstances of the individuals involved in disputes are
additional factors that add complexity to the task of standardising timeframes.
Standards need to be able to take account of unforeseen and warranted
delays, such as lengthy illness or a sudden change in personal circumstances.

Using Time Standards
2.40

In Australia and around the world, delay is generally measured by examining
the time taken for a dispute to progress from a point of filing or referral to
resolution with a reference to time standards. That is, the time taken for the
matter to progress from its commencement in a system to finalisation within a
court, tribunal or via ADR process. Within and outside the court and tribunal
system, where case management schemes exist, different kinds of dispute
processes can use set time standards, and in schemes often other statistical
measures, such as the number of new disputes and dispositions and the
pending caseload, are considered. It is rare that time is ever measured from
the date that the cause of action arose (for example, an injury or breach of
contract). Time standards therefore tend to be oriented towards the business
of courts, tribunals and others, rather than the experience of disputants.

2.41

Generally, time standards are used as measures of efficiency and effectiveness
set by courts and other institutions to support performance standards and
indicators and are directed at supporting efficient processes and
accountability. Most Australian courts and tribunals have adopted time
standards over the past three decades. The Victorian courts tend to report
timeliness statistics in their annual reports, and some of them report explicitly
in response to their time standards.

2.42

The purpose of time standards is said to be linked to the needs of four
stakeholders in the justice system: the courts, the practitioners, government
and disputants who use the system. Courts use time standards to set
achievable benchmarks; lawyers and other practitioners can use them as
milestone guides; and the public can use them to inform their expectations. 65
Governments use time standards to gauge the impact of legislative reforms
and as a platform in supporting justice initiatives.

2.43

The reasons for adopting time standards are often similar around the world.
For example, when the Massachusetts Superior Court adopted time standards,
incorporating them into a ‘Standing Order’, they noted that:
[t]he Court recognizes that the litigation process is memory dependent.
To the extent that memory dims or becomes unreliable over prolonged
periods of time, a just determination may be jeopardized. The concept
of early and continuous judicial supervision and control is intended to
enhance the quality of litigation and ensure that justice is fairly
rendered.

65

R. Van Duizend, D. C. Steelman and L. Suskin, ‘Model Time Standards for State Trial Courts’
National Center for State Courts Project (August 2011), 2, available at

http://ncsc.contentdm.oclc.org/cgi-bin/showfile.exe?CISOROOT=/ctadmin&CISOPTR=1836 (accessed 23
September 2013).
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This Standing Order recognizes that there are viable alternative
methods of dispute resolution that may avoid delay and reduce the
expense inherent in court proceedings, such as mediation, arbitration,
summary jury trials, mini-trials, and reference to masters. Such
alternate methods of dispute resolution are compatible with the case
management objectives of these time standards. Nothing in this
Standing Order shall act as a bar to any form of early intervention by the
66
Court to identify cases suitable for alternative dispute resolution.

2.44

This acknowledgement is important in understanding timeliness both as a
quantitative and qualitative measure. Justice equates to timely resolution of
disputes, but must be balanced with the use of the most appropriate processes
and the need for just outcomes.

Examples of Time Standards in Courts and Tribunals
2.45

There are many examples of specifically articulated time standards in various
formats in use in Australian and international courts. Commonly, they specify a
percentage of cases per caseload (or per type of case) that must be finalised in
a specific amount of time. It is useful to examine some of these examples, as
they provide insight into the diversity of requirements that must be taken into
account when setting standards for minimising delay in the court system.
Notably, some time standards are considerably more detailed and prescriptive
than others (see Appendix A for a list of various measures used in Australian
jurisdictions).

2.46

An Australian example is the NSW Local Court, where time standards have
been developed within which the court aims to finalise cases. 67
 NSW Local Court criminal case time standards:
- 95 per cent of summary criminal trials – within six months
- 100 per cent of summary criminal trials – within 12 months
- 95 per cent of criminal cases where the defendant enters a plea of
guilty – within three months
- 100 per cent of criminal cases where the defendant enters a plea of
guilty – within six months
- 90 per cent of indictable matters discharged or committed for trial or
sentence to the Supreme or District Court – within six months
- 100 per cent of indictable matters discharged or committed for trial or
sentence to the Supreme or District Court – within 12 months
- 95 per cent of applications – within three months
- 100 per cent of applications – within six months
 NSW Local Court civil case time standards:

66

Massachusetts Superior Court Standing Order 1-88, available at

http://www.lawlib.state.ma.us/source/mass/rules/superior/orders/sup1-88.html (accessed 25
September 2013).
67
See http://www.localcourt.lawlink.nsw.gov.au/localcourts/what_to_expect/time_standards.html
(accessed 25 September 2013).
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- 90 per cent of civil cases – within six months of the initiation of the
proceedings in the court
- 100 per cent of cases – within 12 months of the initiation of
proceedings in the court
 NSW Chief Industrial Magistrate’s time standards:
- 95 per cent of prosecutions – within six months
- 100 per cent of prosecutions — within 12 months
2.47

Another example that is reported here as it uses a different format of time
standards is the Massachusetts Land Court Department of the Trial Court,
which uses tracking assignment and scheduling notices for different kinds of
cases. 68 These ‘tracks’ are assigned by the court but then require the
cooperation of parties to comply with milestones. Failure to comply with
timelines (without written waiver, granted by the judge) can mean that a
dispute ‘shall not be considered or acted upon by the Court’. 69

2.48

The Boston Municipal Court Department provides time standards for civil
cases, designed to provide judges and clerk-magistrates with specific maximum
time periods within which civil cases should progress through the court and by
which times they should be finalised. 70 They are divided into three categories,
each of which comprises specific types of case. 71
 CATEGORY A - Time to Disposition: Upon Filing or Not more than two
months from commencement
- Abuse Restraining Orders
- Landlord Failures to Provide Utilities
- Landlord Interference with Quiet Enjoyment
- Landlord Unlawfully Entering/Repossess Land
- Lead Poisoning Prevention Actions
- License Suspension for Chemical Test Refusal Appeals
- Marriage Age Waivers
- Marriage Waiting Period Waivers

68

Commonwealth of Massachusetts Land Court Department of the Trial Court, Standing Order
No 1-04 Time Standards for Cases Filed in the Land Court Department, 7, available at
http://www.mass.gov/courts/courtsandjudges/courts/landcourt/timestandards.pdf (accessed 25
September 2013).
69

Commonwealth of Massachusetts Land Court Department of the Trial Court, Standing Order
No 1-04 Time Standards for Cases Filed in the Land Court Department, 7, available at
http://www.mass.gov/courts/courtsandjudges/courts/landcourt/timestandards.pdf (accessed 25
September 2013).
70

Trial Court of the Commonwealth, Boston Municipal Court District Court Department, Joint
Standing Order No 2-04 (as amended for cases filed on or after January 1, 2008), Time
Standards for Civil Cases, available at
http://www.mass.gov/courts/courtsandjudges/courts/districtcourt/timestandards.pdf (accessed 25
September 2013).
71

Trial Court of the Commonwealth, Boston Municipal Court District Court Department, Joint
Standing Order No 2-04 (as amended for cases filed on or after January 1, 2008), Time
Standards for Civil Cases, available at
http://www.mass.gov/courts/courtsandjudges/courts/districtcourt/timestandards.pdf (accessed 25
September 2013).
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- Mental Health Proceeding
- Sanitary Code Enforcement Actions.
 CATEGORY B - Time to Disposition: Not more than (NMT) four months
from commencement
- Summary Process: 50% NMT one month; 90% NMT two months; 100%
NMT four months
- Small Claims: 75% NMT two months; 100% NMT four months (five
months if de novo appeal claimed)
- Civil Motor Vehicle Infractions (five months if de novo appeal claimed)
- Non-Motor Vehicle Civil Infractions (five months if de novo appeal
claimed)
- Supplementary Process
- Judicial Review of Administrative Decisions
- Other Specialized Civil Actions.
 CATEGORY C - Tort and Contract Actions.
- C-1: 75% of Total Dispositions: Time to Disposition: Not more than six
months from commencement
Cases dismissed for plaintiff’s failure to make timely service
Cases disposed by default judgment
Cases disposed by voluntary dismissal, agreement for judgment or other
consensual disposition.
- C-2: 20% of Total Dispositions: Time to Disposition: Not more than 12
months from commencement
Cases disposed by bench trial
Cases disposed by voluntary dismissal, agreement for judgment or other
consensual disposition
Cases dismissed for plaintiff’s failure to seek default judgment.
- C-3: 5% of Total Dispositions: Time to Disposition: Not more than 18
months from commencement
Cases disposed by jury trial
Cases disposed by bench trial after having been scheduled for jury trial
Cases disposed by voluntary dismissal, agreement for judgment or other
consensual disposition after having been scheduled for trial.
 Maximum Intervals Between Court Events:
- From Answer to Case Management Conference Date: Not more than
four months
- From Case Management Conference to Pretrial Conference Date: Not
more than seven months
- From Pretrial Conference to Trial: Not more than three months.
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2.49

The National Center for State Courts (NCSC) in the United States has also
established a set of ‘Model Time Standards’ for State Trial Courts. 72 These
comprise a goal percentage of cases that should be finalised within a certain
number of days and apply differently to criminal, civil, family, juvenile and
probate cases (with further sub-categories and standards for each case type). 73
The time standards are intended to consolidate the current time standards
that exist nationally as much as possible. The standards have been designed for
the courts to aspire to achievable goals, for lawyers to establish timeframes for
advocacy activities and for members of the public to define what they can
expect from their state courts. 74 In this way, the purpose of time standards
relates to various stakeholders of the court system, and as it relates to
members of the public, holds courts (and lawyers) accountable to the
standards.

2.50

Generally, the NCSC time standards run from the date of filing to the date of
disposition or entry of judgment; however, the running of time can be
suspended due to various processes (for example, the filing of an interlocutory
appeal or failure to appear and issuance of a bench warrant for a criminal
defendant). 75

2.51

There is little discussion relating to how these time standards were
determined; however, commentary relating to the time standards notes that
there is recognition that many cases resolve with little court involvement,
another proportion that resolves after a couple of issues are addressed and a
third proportion that does not resolve without a trial. Most time standards
appear to be created by using existing court data about matters in the system
and are based on this understanding that most matters will not be adjudicated.
On the basis of this recognition, the time standards use a three-tiered
system. 76 The first tier time period aims to resolve 75 per cent of the filed
cases, the second, 90 per cent of the filed cases, and the third, 98 per cent of
the filed cases, the last of which is said to be ‘the key to establishing a backlog
measure and setting the expectation of the maximum time within which a case

72

See http://ncsc.contentdm.oclc.org/cgi-bin/showfile.exe?CISOROOT=/ctadmin&CISOPTR=1836
(accessed 23 September 2013).
73

R. Van Duizend, D. C. Steelman and L. Suskin, ‘Model Time Standards for State Trial Courts’
National Center for State Courts Project (August 2011), available at

http://ncsc.contentdm.oclc.org/cgi-bin/showfile.exe?CISOROOT=/ctadmin&CISOPTR=1836 (accessed 23
September 2013).
74

R. Van Duizend, D. C. Steelman and L. Suskin, ‘Model Time Standards for State Trial Courts’
National Center for State Courts Project (August 2011), 2, available at

http://ncsc.contentdm.oclc.org/cgi-bin/showfile.exe?CISOROOT=/ctadmin&CISOPTR=1836 (accessed 23
September 2013).
75

R. Van Duizend, D. C. Steelman and L. Suskin, ‘Model Time Standards for State Trial Courts’
National Center for State Courts Project (August 2011), 2, available at

http://ncsc.contentdm.oclc.org/cgi-bin/showfile.exe?CISOROOT=/ctadmin&CISOPTR=1836 (accessed 23
September 2013).
76

R. Van Duizend, D. C. Steelman and L. Suskin, ‘Model Time Standards for State Trial Courts’
National Center for State Courts Project (August 2011), 2, available at

http://ncsc.contentdm.oclc.org/cgi-bin/showfile.exe?CISOROOT=/ctadmin&CISOPTR=1836 (accessed 23
September 2013).
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should be decided or resolved’. 77 Interestingly, the 98 per cent level is
suggested rather than the 100 per cent level in recognition that there will be a
very small number of cases that will require even more time to resolve (for
example, capital murder cases and highly complex multi-party civil cases). 78

Examples of Time Standards in Other Dispute Resolution
Areas
2.52 Timeliness is considered an important measure of performance in dispute
resolution and is often reported by agencies that support dispute resolution in
the broader civil justice area. Mostly, as in courts, timeliness is measured by
time standards. The purpose of creating time standards and reporting on
timeliness in these areas is similar to the rationale that underpins courts and
tribunal reporting: that is, time standards are a way of defining, facilitating and
measuring processes and outcomes in the context of the needs of users. What
is different, however, is the type and nature of reporting, which can be driven
by regulatory and budget requirements. There is no broad framework that
exists and applies across the non-court and tribunal area. Rather, there are
different frameworks that are not ordinarily interrelated, and in some areas,
there is simply no data on timeliness (for example, in the private ADR
environment).
2.53

Nonetheless, time standards are used across a wide range of dispute
resolution fields. For example, in respect of time standards in dispute
resolution areas that are located outside courts and tribunals, time standards
can be found in the diverse fields of family dispute resolution, financial
services disputes and accident compensation. These time standards have not
previously been the subject of much commentary, particularly in the context of
comparability. However, given that the vast bulk of civil disputes are dealt with
at these levels (rather than following the commencement of court and tribunal
proceedings – if one considers filing data), the differences in reporting and
time standards used signify important variations across the justice sector.

2.54

There are other important differences with external schemes that operate
outside the court and tribunal system. In particular, some of the disputes dealt
with by external schemes are less complex than those dealt with in courts and
tribunals, which may mean that time standards that specify day ranges for
resolution are often more likely to be clustered around the lower end. Also, in
respect of many processes used before court and tribunal entry (for example,
private arbitration or mediation), there may be neither time standards nor any
data that can be considered, simply because no reporting takes place.

77

R. Van Duizend, D. C. Steelman and L. Suskin, ‘Model Time Standards for State Trial Courts’
National Center for State Courts Project (August 2011), 4, available at

http://ncsc.contentdm.oclc.org/cgi-bin/showfile.exe?CISOROOT=/ctadmin&CISOPTR=1836 (accessed 23
September 2013).
78

R. Van Duizend, D. C. Steelman and L. Suskin, ‘Model Time Standards for State Trial Courts’
National Center for State Courts Project (August 2011), 4, available at

http://ncsc.contentdm.oclc.org/cgi-bin/showfile.exe?CISOROOT=/ctadmin&CISOPTR=1836 (accessed 23
September 2013).
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2.55

It is clear from the previous discussion that the approaches used in the
different areas will also vary significantly as a result of differing regulatory
frameworks and reporting requirements. For example, the Australian Securities
and Investment Commission’s (ASIC) revised regulatory guide on internal
dispute resolution (IDR) procedures for financial institutions, 79 read in
conjunction with ASIC’s regulatory guide on the approval and oversight of
external dispute resolution (EDR) schemes, 80 outlines the requirements 81 for a
financial services licensee, unlicensed product issuers and unlicensed
secondary sellers to have IDR processes that meet standards or requirements
made or approved by ASIC, as well as membership of one (or more) ASICapproved EDR schemes.

2.56 Through, and independent of the schemes, ASIC provides consumers with stepby-step guidelines for making a complaint and resolving their dispute in relation
to financial services and products. 82 They encourage consumers to contact the
business which is the subject of their complaint for initial resolution, failing
which they are instructed to take the complaint further, using a more formal
letter, failing which they are guided to contact one of the EDR schemes, being
the Financial Ombudsman Service (FOS), the Credit Ombudsman Service Ltd
(COSL) and the Superannuation Complaints Tribunal (SCT). 83 For consumer
goods and services complaints, consumers are directed to the various
government agencies (for example, the Office of Fair Trading in the ACT and
Queensland, Consumer Affairs Victoria and the Department of Commerce in
Western Australia). 84 For price and competition complaints, consumers are
directed to the Australian Competition and Consumer Commission for early
resolution. 85
2.57

As one example, the FOS deals with disputes between consumers and financial
services providers across Australia in areas such as credit, insurance and
investments and follows the reporting requirements for EDR schemes as
stipulated by ASIC in Regulatory Guide 139. 86

79

ASIC, Licensing: External and Internal Dispute Resolution Procedures, Regulatory Guide 165
(ASIC, June 2013), available at
http://www.asic.gov.au/asic/pdflib.nsf/LookupByFileName/rg165-published-13-June2013.pdf/$file/rg165-published-13-June-2013.pdf (accessed 23 September 2013).
80
ASIC, Approval and Oversight of External Dispute Resolution Schemes, Regulatory Guide 139
(ASIC, June 2013), available at
http://www.asic.gov.au/asic/pdflib.nsf/LookupByFileName/rg139-published-13-June2013.pdf/$file/rg139-published-13-June-2013.pdf (accessed 23 September 2013).
81
Under Corporations Act 2011 (Cth), ss 912A(1)(g), 912A(2) and 1017G(2).
82
ASIC, ‘How to complain’ guidelines, available at https://www.moneysmart.gov.au/tools-andresources/how-to-complain (accessed 25 September 2013).
83
ASIC, ‘How to complain’ guidelines, available at https://www.moneysmart.gov.au/tools-andresources/how-to-complain (accessed 25 September 2013).
84
ASIC, ‘How to complain’ guidelines, available at https://www.moneysmart.gov.au/tools-andresources/how-to-complain (accessed 25 September 2013).
85
ASIC, ‘How to complain’ guidelines, available at https://www.moneysmart.gov.au/tools-andresources/how-to-complain (accessed 25 September 2013).
86
Financial Ombudsman Service, Annual Review 2011–2012, available at
http://www.fos.org.au/annualreview (accessed 5 September 2013).
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2.58

The workload of the FOS has been increasing, with a substantial increase over
the last few years. In 2011–2012, the FOS received 36,099 disputes,
representing an increase of 19 per cent from 2010–2011, on top of an increase
in the previous reporting period of 27 per cent. The steady rise in the number
of new disputes has been attributed to an increase in the number of
households facing financial difficulties, Australia’s numerous natural disasters
in recent years, the ongoing impact of the global financial crisis and a general
increase in community awareness about the services that the FOS provides. 87

2.59

In its Annual Review, the FOS reports on the number of days taken for a
dispute to be resolved. The duration of the dispute is measured from the time
of initial registration of the dispute in the FOS’s system (when the dispute is
first brought to the FOS) to the time when the dispute is resolved (once the
FOS has finished handling the dispute). The time standard used is the
proportion of cases that are resolved within a certain number of days from
registration: 0–30 days, 31–60 days, 61–90 days, 91–120 days, 121–180 days
and more than 180 days. 88

2.60

In terms of other more focused consumer dispute areas, there can be
extensive reporting and statistical analysis in respect of disputes. Again, this
varies considerably. For example, the Telecommunications Industry
Ombudsman (TIO), which deals with more than 190,000 disputes per year, 89
reports on timeliness and notes that 88.5 per cent of matters are resolved
within 10 days. 90

2.61

By far the largest system operating outside the court and tribunal system, in
terms of infrastructure, exists in the family dispute resolution area. The
reporting in this area is extensive in respect of demographic material and
regarding service delivery (type) and innovation, but there is little data about
timeliness that is the subject of reports. 91 ‘Waiting times’ can be cited as a
cause of concern in this area, and data is collected about these; however, there
is little reporting on this issue or other issues that are linked to timeliness. 92

2.62

In the accident compensation field, examples of different levels of detail in the
reporting of time standards may be found in the reporting of the Victorian
Transport Accident Commission (TAC), the Victorian Accident Compensation
Conciliation Service (ACCS) and the New South Wales Workers Compensation
Commission (WCC).

87

Financial Ombudsman Service, Annual Review 2011–2012, 20, available at
http://www.fos.org.au/annualreview (accessed 5 September 2013).
88
Financial Ombudsman Service, Annual Review 2011–2012, 22, available at
http://www.fos.org.au/annualreview (accessed 5 September 2013).
89
See http://annualreport.tio.com.au/statistics (accessed 25 September 2013).
90
See http://annualreport.tio.com.au/performance/timeliness (accessed 25 September 2013).
91
See, for example, the 2011–12 Report at https://www.facsia.gov.au/ourresponsibilities/families-and-children/publications-articles/family-support-program-fspreport-1-july-2011-to-30-june-2012 (accessed 25 September 2013).
92
See T. Brown, B. Batagol and T. Sourdin, Family Support Program Literature Review: Review
of the Family Support Program Family Law Services (ACJI, Monash University, March 2013),
available at http://www.civiljustice.info/cgi/viewcontent.cgi?article=1000&context=fdr
(accessed 23 September 2013).
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2.63

The TAC provides support services and benefits to people who have been
injured in a transport accident. Under the Transport Accident Act 1986 (Vic),
the TAC follows policies and guidelines that help shape its decisions, including
responding to common law damages claims in the case of serious injury caused
by another person. 93 The TAC resolved 945 such claims in 2011–2012. 94

2.64

When a TAC decision is not accepted by a client, there are three methods by
which the dispute may be resolved: the decision may be informally reviewed
within the TAC; the decision may be reviewed under the TAC’s Dispute
Resolution Protocols; or the decision may be formally reviewed by the
Victorian Civil and Administrative Tribunal (VCAT) (a ‘merit review’). 95

2.65

The TAC reports on the number of requests or applications lodged for each of
these three types of dispute resolution process, as well as the proportion of
applications that are resolved during the financial year. For example, during
2011–2012, the TAC received 361 requests for an informal review, 1,078
applications were made under the Dispute Resolution Protocols and 822 merit
review applications were lodged at VCAT. Measures of timeliness in this area,
however, are not as detailed: the only measure of timeliness in the TAC’s
dispute resolution processes in the most recent annual report is the proportion
of informal reviews that were resolved within four months. 96

2.66

The TAC includes other measures that are linked to time standards, such as the
proportion of common law claims that are resolved within 12 months from the
date of application and the number of days taken to make a decision on the
payment of requested services. 97

2.67

The Victorian ACCS provides more detailed timeliness data in its annual
reporting statistics. The ACCS is a statutory body that provides conciliation
services to resolve disputes in the workers’ compensation arena, using
principles of ADR. The ACCS uses statistical data to identify trends, rather than
as definitive indicators of performance. 98 Part of its charter is to deal with
requests for conciliation promptly: ‘timeliness’ is sometimes framed in terms
of ‘responsiveness’ in this environment.

93

Transport Accident Commission, Annual Report 2012, 10, available at
http://www.tac.vic.gov.au/about-the-tac/our-organisation/what-we-do/annual-reports
(accessed 5 September 2013).
94
Transport Accident Commission, Annual Report 2012, 11, available at
http://www.tac.vic.gov.au/about-the-tac/our-organisation/what-we-do/annual-reports
(accessed 5 September 2013).
95
Transport Accident Commission, Annual Report 2012, 14, available at
http://www.tac.vic.gov.au/about-the-tac/our-organisation/what-we-do/annual-reports
(accessed 5 September 2013).
96
Transport Accident Commission, Annual Report 2012, 14, available at
http://www.tac.vic.gov.au/about-the-tac/our-organisation/what-we-do/annual-reports
(accessed 5 September 2013).
97
Transport Accident Commission, Annual Report 2012, 11–12, available at
http://www.tac.vic.gov.au/about-the-tac/our-organisation/what-we-do/annual-reports
(accessed 5 September 2013).
98
Accident Compensation Conciliation Service, Annual Report 2011-2012, 3, available at
http://www.conciliation.vic.gov.au/publications/annual-report (accessed 10 September 2013).
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2.68

In 2011–2012, the ACCS received 14,867 new requests for conciliation. 99 For
matters that are active, the ACCS will undertake work prior to a conciliation
conference, during a conference and after a conference. As a result, many
disputes are resolved before they reach the conference stage of the process. In
other matters, however, further investigation is required after the conference
has been held. This means that there is substantial variation in the time to
disposal for different matters.

2.69

The ACCS reports time to disposal using the number and proportion of matters
resolved within the following categories: 40 days or less, between 41 and 60
days, between 61 and 80 days, between 81 and 100 days, and over 100 days.
Information is provided for both the current and previous financial year. 100

2.70

The NSW WCC is an independent statutory tribunal within the state’s justice
system whose role is to resolve disputes about workers’ compensation claims
between injured workers and employers. In 2012, the WCC registered 17,376
applications – a 44 per cent increase over the previous year (and far more than
the average of 12,000 per year for the previous four years). Much of this
increase was due to a far larger number of ‘Applications to Resolve a Dispute’
that were received due to legislative changes introducing sweeping reforms to
benefit entitlements for injured workers, dispute resolution processes and
legal costs in disputed claims. The large number of applications received during
the second half of 2012 fell under provisional arrangements that allowed
matters to proceed in accordance with the existing costs provisions at the
time. 101 The cost provisions are important in the context of timeliness as they
were focussed on rewarding professionals who resolved matters as early as
possible. Unlike many litigation regimes that support time costing and which
may provide an incentive to delay, the WCC scheme supports fixed sum
activity.

2.71

The dramatic increase in applications has had a negative impact on the WCC’s
timeliness of dispute resolution. The WCC monitors its performance against a
series of key performance indicators, including a number of measures of time
standard measures. It reports its actual progress against set targets for each of
the following measures: 102
 Percentage of Dispute Applications resolved (no appeal):


3 months (target 45%)



6 months (target 85%)



9 months (target 95%)

99

Accident Compensation Conciliation Service, Annual Report 2011-2012, 3, available at
http://www.conciliation.vic.gov.au/publications/annual-report (accessed 10 September 2013).
100
Accident Compensation Conciliation Service, Annual Report 2011–2012, 5, available at
http://www.conciliation.vic.gov.au/publications/annual-report (accessed 10 September 2013).
101
Workers Compensation Commission, Annual Review 2012, 4, available at
http://www.wcc.nsw.gov.au/Policies-and-Publications/Pages/Annual-review.aspx (accessed 5
September 2013).
102
Workers Compensation Commission, Annual Review 2012, 24, available at
http://www.wcc.nsw.gov.au/Policies-and-Publications/Pages/Annual-review.aspx (accessed 5
September 2013).
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12 months (target 99%)

 Percentage of Dispute Applications resolved (with appeal):


3 months (target 40%)



6 months (target 80%)



9 months (target 94%)



12 months (target 98%)

 Average days to resolution for Dispute Applications with no appeal
 Average days to resolution of Arbitral Appeals
 Average days to resolution of Medical Appeals
 Percentage of Expedited Assessments resolved within 28 days
2.72

The detailed manner in which the NSW WCC reports on its performance in
terms of time standards may be seen as indicative of the high value it places on
improving the efficiency of its processes and thus the service provided to its
clients. Indeed, the Registrar of the Commission notes that timeliness is an
area in which the Commission ‘has prided itself on in the past’. 103

2.73

Many schemes that sit outside the court and tribunal system have strictly
articulated time standards. That is, simple matters may be tracked into ‘fast
processes’ (such as the NSW WCC, which has an expedited two week process),
and other processes and referral to medical or other experts or ‘advice’
services can be commonplace. These process innovations are explored in more
detail in Chapter 5 of this Report.

Conclusion
2.74

Timeliness can be defined by the extent to which all stakeholders in a dispute
consider that every opportunity has been taken to resolve a matter; avoidable
delays have been minimised or eliminated; and the process is perceived as fair.
However, timeliness as an objective within the civil justice system is usually not
explored or reported on, in accordance with these key definitional
components. Instead, timeliness is measured by reference to time standards
across the justice sector and a framework approach has not been used to test
whether delays exist or the extent to which they might be unreasonable.

2.75

To consider timeliness in the context of a framework approach it is important
to initially consider the topic of ‘delay’ or ‘unreasonable delay.’ This assists not
only in devising a definition but also ensures that a theoretical framework
approach is informed by the perspectives of all those in the justice system.

2.76

For disputants within the court and tribunal system, the adage ‘justice delayed
is justice denied’ is important as it reflects the perception that, if the
resolution of a dispute takes too long, it could be that the outcome will be

103

Workers Compensation Commission, Annual Review 2012, 6, available at
http://www.wcc.nsw.gov.au/Policies-and-Publications/Pages/Annual-review.aspx (accessed 5
September 2013).
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perceived to be ‘unjust’. As the European Commission for the Efficiency of
Justice has stated:
[t]he confidence of citizens in the legal system is dependent on their
perceptions of how quickly cases are processed by the justice system
and on the extent to which this processing is conducted in a way that
104
ensures the protection of the individual’s legal rights.
…(t)herefore the goal must be the timeliness of judicial proceedings,
which means cases are managed and then disposed in due time, without
105
undue delays.

2.77

Delay across the justice system can be caused by shortages of resources,
organisational factors, attitudes and behaviours of stakeholders, disputants,
experts and representatives, as well as economic and social changes and
procedural and substantive law. There is a difference between necessary delay
and avoidable delay. Generally, if a process is necessary, it may not be
avoidable; however, there may be scope for undertaking processes in more
efficient or timely ways.

2.78

Common contributing causes of delay include:
 economic changes leading to increased or decreased volume of disputes;
 a lack of financial resources that, in turn, will affect the capacity to
employ sufficient numbers of high-calibre judicial and support staff and
other practitioners (conciliators, registrars, mediators and so on) and may
inhibit the system in terms of technical and other resources needed to
ensure timeliness;
 a lack of understanding among disputants, judges, practitioners and
others about processes, resources, obligations, appropriate behaviours,
and in some situations, legislation and case law;
 disputant, practitioner, stakeholder (for example, expert and agency
staff) and judicial expectations about what constitutes ‘reasonable’ delay;
 inadequate technology, case management systems or procedural
approaches;
 the attitudes of relevant stakeholders, including those who might employ
delaying tactics to prolong their dispute (tactical delay);
 legislative complexity or legislative change that produces additional
uncertainty or increases the complexity or uncertainty relating to
litigation;
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European Commission for the Efficiency of Justice, Time management of justice systems: a
Northern Europe study (June 2007), 17, available at
http://www.coe.int/t/dghl/cooperation/cepej/delais/GestionTemps_en.pdf (accessed 23
September 2013).
105
European Commission for the Efficiency of Justice, Compendium of ‘best practices’ on time
management of judicial proceedings (note that this Report has been adopted by the CEPEJ
at its 8th plenary meeting, Strasbourg, 6–8 December 2006), available at
https://wcd.coe.int/ViewDoc.jsp?Ref=CEPEJ(2006)13&Sector=secDGHL&Language=lanEnglish
&Ver=original&BackColorInternet=eff2fa&BackColorIntranet=eff2fa&BackColorLogged=c1cbe
6 (accessed 11 December 2012).
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 lack of guidelines or material relating to outcomes or case precedent that
may prompt more disputes, court action and reduce settlement
opportunities;
 social factors including a rise in disputes in response to societal change
(for example, an increase in cyber-stalking as a result of increased
internet and social networking use);
 changes in legal funding and legal aid, which can affect the number of
disputants in the system and in particular the numbers who are selfrepresented;
 ease of access to the various components of the justice system (for
example, filing fees for commencing an action may encourage nonlitigious attempts to resolve disputes before commencing proceedings);
 the disputants themselves, whose needs at the time might cause them to
have distinct preferences relating to the process that might affect
timeliness and may or may not be reasonable; and
 cultural features of different systems, whereby there can be different
views among users about timeliness (for example, a criminal accused may
prefer longer delays while the victims’ families may prefer speedier
proceedings).
2.79

Crafting a definition and a more sophisticated framework to measure
timeliness enables the many and varied causes of delay to be considered and
responded to. However, it is difficult to use such a framework if the data that
may be collected, used and reported on is limited to time standard reporting
and where information technology (IT) systems may currently lack capacity to
gather and report on additional variables (see Chapter 6 of this Report).
However, whilst a time standard approach may have been appropriate in the
early 1980’s and doubtless led to many improvements in the time taken for
disputes to be dealt with, thirty years on, it may be more appropriate to
consider a more sophisticated framework approach.

2.80

A framework approach may also be more flexible than a simple time standards
approach as while the definition of timeliness may be universally understood,
the elements that affect timeliness and delay may change from time to time,
especially in light of innovations that aim to improve the efficiency of resolving
disputes both within courts and outside of them. The articulation of the
components and parameters of timeliness in a framework any time standards
used will necessarily change, as they are directly related to the operation of
processes, systems, and substantive law, all of which will continue to evolve
according to the needs of stakeholders and the broader community.
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Discussion Questions
How could ‘necessary delay’ and ‘avoidable delay’ be defined? What is the
difference between them?
Can a framework approach be used to assist in gathering data and reporting
on timeliness?
Are there categories into which disputes can be divided that might attract
common standards and expectations about the time in which they are
resolved? How can a ‘reasonable time’ standard be formulated for each?
How can they address the needs of the stakeholders of the justice system?
What is the difference between timeliness and time standards?
What sort of data needs to be collected to ensure ‘adequate data collection
and analysis’ in respect of timeliness? What sort of data is currently being
collected, recorded and reported?
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3. Chapter Three – Obligations to
Support Timely Dispute Resolution
3.1.

Innovation that improves timely dispute resolution is often accompanied by
processes designed to support cultural change. There may be resistance to
timely dispute resolution because of the expectations, behaviours and
approaches adopted by those working within the system. As a result, often
innovation is accompanied by stakeholder engagement, informed design and
educational processes.

3.2.

In recent years, obligations and requirements have increasingly been imposed
upon disputants to foster timely dispute resolution. More recently, outside the
court system, these obligations were explored in the National Alternative
Dispute Resolution Advisory Council (NADRAC) Report, The Resolve to
Resolve, 106 and the Exploring Civil Pre-Action Requirements Report, 107 each of
which is discussed further below and which are focused on behaviours before
and after entry into the court and tribunal system.

3.3.

Within the court and tribunal system, extensive overarching obligations that
support timely dispute resolution have been introduced as a way of supporting
behavioural change. 108 As an adversarial system with a focus on winning and
losing may support particular styles of engagement and may of itself promote
delay, some of these articulated obligations are directed at promoting less
adversarial behaviours. These obligations have been the subject of enquiries
over a number of decades, directed at least in part at timeliness. For example,
in the Australian Law Reform Commission (ALRC) Report, Managing Justice – A
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NADRAC, The Resolve to Resolve – Embracing ADR to Improve Access to Justice in the
Federal Jurisdiction A Report to the Attorney-General (Attorney-General’s Department (Cth),
Canberra, September 2009), 142–146, available at
http://www.nadrac.gov.au/publications/PublicationsByDate/Documents/TheResolvetoResolve
.pdf (accessed 25 September 2013).
107
T. Sourdin, Exploring Civil Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI,
Monash University, Melbourne, November 2012), 146, available at http://www.civiljustice.info/
(accessed 11 December 2012).
108
See Federal Court of Australia Act 1976 (Cth) s 37M, Court Procedure Rules 2006 (ACT) r 21,
Civil Procedure Act 2005 (NSW) s 56, General Rules of Procedure in Civil Proceedings 1987 (NT)
r 1.10, Uniform Civil Procedure Rules 1999 (Qld), r 5, Supreme Court Civil Rules 2006 (SA) r 3,
Civil Procedure Act 2010 (Vic) s7; Rules of the Supreme Court 1971 (WA) r 4B. The only
jurisdiction that does not impose these types of obligation is Tasmania. There are also
international examples of obligations, such as Civil Procedure Rules 1998 (UK) and Federal
Rules of Civil Procedure, 28 USC (2011).
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Review of the Federal Civil Justice System, 109 it was noted that focusing on an
adversarial and non-adversarial debate might obscure effective reform. The
approach taken was to consider how the justice system and its various
components – in particular, how disputants, practitioners, judges and others –
can support efficient and effective dispute settlement, management and
resolution. Considering the behaviours and conduct of those involved in
litigation was seen as essential when linked to case management and time
standard initiatives to reduce delay.
3.4.

Within the court system, some of the recent thinking has been informed by the
International Framework for Court Excellence 110 and the Timeliness Report
2010–2011, 111 which is important when discussing obligations and the
international approaches to timeliness in courts. The International Framework
for Court Excellence has informed the thinking of court administrators,
including in Europe, Australia, Singapore and the United States, and ‘assesses a
court’s performance against seven areas of excellence, and provides guidance
for courts to improve their performance’. 112

3.5.

The European Network of Councils for the Judiciary published the Timeliness
Report 2010–2011, 113 which builds on work already conducted in the field and
represents a growing global discourse with respect to the issues of timeliness
in courts, the role of judges and access to justice generally. In these reports,
the obligations of courts, judges and litigants are explored using a framework
approach.

Obligations in Court and Tribunal Proceedings
3.6.

Obligations to encourage ‘reasonable’ or ‘genuine’ behaviour have been
imposed on disputants to attempt, in part, to promote efficient and at times
more cooperative cultures within the justice system. Outside the litigation
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Australian Law Reform Commission, Managing Justice – A Review of the Federal Civil Justice
System (Australian Law Reform Commission, NSW, 2000), available at
http://www.alrc.gov.au/sites/default/files/pdfs/publications/ALRC89.pdf (accessed 23
September 2013).
110
International Consortium for Court Excellence, International Framework for Court
Excellence (National Center for State Courts, USA, 2008), available
athttp://www.ncsc.org/Resources/~/media/Microsites/Files/ICCE/IFCE-Framework-v12.ashx
(accessed 15 October 2013).
111
The European Network of Councils for the Judiciary Project Team, Timeliness Report 2010–
2011 (European Network of Councils for the Judiciary (ENCJ), Europe, 2011), available at
http://www.encj.eu/images/stories/pdf/GA/Vilnius/report_on_timeliness.pdf (accessed 15 October
2013).
112

International Consortium for Court Excellence, International Framework for Court
Excellence (National Center for State Courts, USA, 2008), available
athttp://www.ncsc.org/Resources/~/media/Microsites/Files/ICCE/IFCE-Framework-v12.ashx
(accessed 15 October 2013).
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The European Network of Councils for the Judiciary Project Team, Timeliness Report 2010–
2011 (European Network of Councils for the Judiciary (ENCJ), Europe, 2011), available at
http://www.encj.eu/images/stories/pdf/GA/Vilnius/report_on_timeliness.pdf (accessed 15 October
2013).
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system, obligations can be imposed by contracts, regulatory requirements,
Legal Services Directions, legislation and requirements to engage in alternative
dispute resolution (ADR) or to attempt to resolve differences before litigation
is commenced. Within the court and tribunal system, extensive overarching
obligations have been introduced in almost all Australian jurisdictions. 114
3.7.

As noted in the Australian Law Reform Commission (ALRC) report Discovery in
Federal Courts (the ALRC Report), 115 obligations imposed on disputants can
arise in the pre action area, extend to disputes where proceedings have
commenced and include:
 the need to disclose information or documents in relation to the cause of
action;
 the need to correspond, and potentially meet, with the person or entity
involved in the dispute;
 undertaking, in good faith, some form of alternative dispute resolution
(ADR); and
 conducting genuine and reasonable negotiations with a view to settling
without recourse to court proceedings. 116
Obligations and requirements in this context can also include requirements to
act in particular ways where litigation is commenced. The obligations placed on
various stakeholders through legislative reform, court-based initiatives and
other reforms are often directed at fostering a culture that supports timely
dispute resolution and finalisation. Sometimes, obligations can be supported
by cost sanctions – that is, costs may be awarded against practitioners in most
jurisdictions in respect of a failure to comply with obligations. 117

3.8

In addition, case management approaches coupled with ‘good faith’ and other
requirements enable courts and tribunals in some instances to impose cost
sanctions on those who unnecessarily delay, particularly if there is a ‘good
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See Federal Court of Australia Act 1976 (Cth) s 37M, Court Procedure Rules 2006 (ACT) r 21,
Civil Procedure Act 2005 (NSW) s 56, General Rules of Procedure in Civil Proceedings 1987 (NT)
r 1.10, Uniform Civil Procedure Rules 1999 (Qld), r 5, Supreme Court Civil Rules 2006 (SA) r 3,
Civil Procedure Act 2010 (Vic) s7; Rules of the Supreme Court 1971 (WA) r 4B. The only
jurisdiction that does not impose these types of obligation is Tasmania. There are also
international examples of obligations, such as Civil Procedure Rules 1998 (UK) and Federal
Rules of Civil Procedure, 28 USC (2011).
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Australian Law Reform Commission, Discovery in Federal Courts, Consultation Paper No 2
(Commonwealth of Australia, November 2010), available at
http://www.alrc.gov.au/sites/default/files/pdfs/publications/Whole%20Discovery%20CP.pdf
(accessed 23 September 2013).
116
Australian Law Reform Commission, Discovery in Federal Courts, Consultation Paper No 2
(Commonwealth of Australia, November 2010), 160, citing Victorian Law Reform Commission,
Civil Justice Review, Report 14 (2008), 109; M. Legg and D. Boniface, ‘Pre-action Protocols in
Australia’ (2010) 20 Journal of Judicial Administration 39.
117
See Civil Procedure Act 2005 (NSW). Under s 99, the court may take into account a legal
practitioner’s failure to comply with requirements requiring the parties to assist the court to
further the just, quick and cheap resolution of the real issues in the proceedings: Kendirjian v
Ayoub [2008] NSWCA 194
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faith’ 118 negotiation requirement set out in an agreement or legislation. 119 A
particular concern for courts in managing litigant behaviour is the potential for
parties to cause strategic delays and attempt to ‘wear the claimant down to
accept a lower settlement’. 120 Also as, much of what takes place in the
litigation system is costed by professionals on a time costed basis there can be
financial disincentives to embrace early settlement or more effective case
management. Balanced against the obligations framework is the reality that in
most cases, the more time spent on a matter, the higher the professional fees.
Delay may, in some circumstances increase the remuneration of professionals.
3.9

Obligations that apply to litigants and practitioners may also arise as a result of
ethical and other requirements. Some of these obligations may also arise in the
pre-action environment and are discussed below.

The Relationship between Pre-Action Requirements and
Obligations and the Court System
3.10 Pre-action requirements are an example of obligations adopted within the civil
justice system that, among their goals, seek to address timeliness mainly by
encouraging the earlier resolution of disputes. Often, these obligations or
requirements specify steps or actions that must be taken before court
processes can issue and may focus on the early diversion of disputes to ADR.
3.11

The Australian Centre for Justice Innovation (ACJI) noted in its report Exploring
Civil Pre-Action Requirements 121 that there are various pre-action requirements
operating across Australia, as well as overseas. Often, the schemes, protocols,
obligations and requirements that have been created have different objectives.
For example, some schemes measure success with reference to increased
resolution of disputes, while the goal of others is to improve preparation for
hearing while also attempting to support dispute resolution. As such, their
goals include improving the efficiency and timeliness of dispute finalisation
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See T. Sourdin, ‘Good Faith, Bad Faith? Making an Effort in Dispute Resolution’ (2012) 2(1)
DICTUM – Victoria Law School Journal; T. Sourdin, Exploring Civil Pre-Action Requirements:
Resolving Disputes Outside Courts (ACJI, Monash University, Melbourne, November 2012), 39–
40, available at http://www.civiljustice.info/ (accessed 11 December 2012).
119
See T. Sourdin, ‘Good Faith, Bad Faith? Making an Effort in Dispute Resolution’ (2012)
2(1) DICTUM - Victoria Law School Journal and in particular the National Native Title Tribunal
(NNTT) requirements as discussed in S. Burnside, ‘Negotiation in Good Faith under the Native
Title Act: A Critical Analysis’ (Issues Paper No 4(3), Australian Institute of Aboriginal and Torres
Strait Islander Studies Native Title Research Unit, October 2009), available at
http://www.aiatsis.gov.au/ntru/docs/publications/issues/ip09v4n3.pdf; T. Sourdin, Exploring
Civil Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash University,
Melbourne, November 2012), 39–40, available at http://www.civiljustice.info/ (accessed 11
December 2012).
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S. Tan, Law Council of Australia, Resolving Disputes without Courts – Commentary from Law
Council of Australia (submission to ACJI Background Paper, 22 June 2012) 6; T. Sourdin,
Exploring Civil Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash
University, Melbourne, November 2012), 39–40, available at http://www.civiljustice.info/
(accessed 11 December 2012).
121
Selections of this text are taken from this report: T. Sourdin, Exploring Civil Pre-Action
Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, Melbourne,
November 2012), 39–40, available at http://www.civiljustice.info/ (accessed 11 December 2012).
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within the courts and tribunals and also via other dispute resolution processes.
Some of these requirements have been created through court-sponsored
processes, while others have been initiated by government and reform bodies.
3.12

There are questions whether pre-action requirements could be extended
towards additional classes of disputes. For example, there are categories of
matters that are commenced within courts that may relate to fines that could
potentially be diverted to more administrative pre-action processes. 122 Other
categories of matters that relate to the winding up of companies or testator
issues could also be subject to a pre-action requirement and reduce the load
within courts and potentially improve timely dispute resolution by supporting
earlier, faster dispute resolution. However, as timeliness is often not measured
by reference to ‘age of dispute’ (rather by ‘age of case’) and not linked to early
dispute resolution, such initiatives may be less likely to be undertaken.

3.13

Some pre-action requirements are linked to broader requirements. For
example, the ‘good faith’ obligation on parties and lawyers imposed by some
legislation as well as requirements to make a ‘genuine effort’ as in the Civil
Dispute Resolution Act 2011 (Cth) (CDRA) may also impact on the timeliness of
resolution through ADR. ‘Good faith’ now features as the most widely used
standard of conduct prescribed by federal and state/territory legislation for
those involved in ADR processes. However, as noted in NADRAC’s 2009 report
The Resolve to Resolve – Embracing ADR to Improve Access to Justice in the
Federal Jurisdiction, only some federal and state laws impose ‘good faith’
requirements on participants in ADR processes, and there is limited legislative
guidance on the meaning of the phrase in the context of ADR. 123

3.14

The obligations can relate directly to increased efficiency of a dispute
resolution process, and directly affect timeliness, by obliging participants to
‘help themselves’ in terms of maximising timeliness. Other overarching
obligations existing in Australian state legislation codify requirements of the
parties when participating in ADR.

3.15

These obligations and evidence about their operation were explored in the
ACJI Research Project Exploring Civil Pre-Action Requirements in 2012. 124 As
noted in that Report, requirements in different states vary. For example, in
South Australia, Rule 33 of the Supreme Court Civil Rules (2006) obliges timely
pre-action processes. In the Northern Territory, Supreme Court Practice
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One example of matters that could potentially be diverted to a pre-action process is
infringement notices: see Criminal Justice Research Consortium, An Examination of the Impact
of Unpaid Infringement Notices on Disadvantaged Groups and the Criminal Justice System –
Towards a Best Practice Model (Monash University, Clayton, February 2013), available at
http://www.cjrc.monash.org/lawfulcorrection.html (accessed 24 October 2013).
123
NADRAC, The Resolve to Resolve – Embracing ADR to Improve Access to Justice in the
Federal Jurisdiction A Report to the Attorney-General (Attorney-General’s Department (Cth),
Canberra, September 2009), 142–146, available at
http://www.nadrac.gov.au/publications/PublicationsByDate/Documents/TheResolvetoResolve
.pdf (accessed 15 October 2013).
124
T. Sourdin, Exploring Civil Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI,
Monash University, Melbourne, November 2012), available at http://www.civiljustice.info/
(accessed 11 December 2012).
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Direction 6 of 2009 (PD6) was introduced, requiring parties to exchange
relevant information promptly and engage in dispute resolution processes
before commencing litigation. These types of arrangements have been
prompted in part because of concerns about cost and delay. 125 For example,
the Supreme Court of the Northern Territory observed that:
… the motivation for these reforms is the fact that traditional civil
litigation takes too long and is too expensive. Delays and inefficiencies
impose substantial avoidable costs and other pressures on litigants.

3.16

As noted by ACJI, PD6 (as it then was) in the Northern Territory specifies that
‘good faith, genuine and reasonable negotiations’ are required of the parties,
which has also assisted to increase the likelihood that the processes and
outcomes will be fair.

3.17

Another example of obligations imposed to encourage model behavior with
regard to litigation, ADR and timeliness in dispute resolution is contained in the
Legal Services Directions 2005, introduced by the Commonwealth AttorneyGeneral. 126 These requirements relate to the way in which legal services are
provided to the Australian Government and require best practice in relation to
litigation, including the Commonwealth’s obligation to act as a model
litigant. 127 The Directions encourage the pursuit of alternative routes for
resolution of disputes before the commencement of litigation and include the
obligation to participate ‘fully and effectively’ in ADR and cooperate to
‘facilitate timely resolution of a dispute’. 128 The Directions also issue
obligations relating to the reasonableness of taking technical defences, such as
relying on limitation periods, 129 and include sanctions for non-compliance. 130

3.18

However, issues arise about how well some obligations work. Clearer
obligations may be more likely to be effective. For example, case law on ‘good
faith’ (rather than ‘genuine effort’) requirements, in the pre-action context,
suggests that courts may impose cost sanctions on those who unnecessarily
delay or who do not turn up to negotiate if there is a ‘good faith’ negotiation
requirement clearly set out in an agreement or legislation. It may be that
compliance is more likely where the obligations set out expected behaviour in
some detail. For example, the National Native Title Tribunal (NNTT) has on a
number of occasions been prepared to consider the circumstances of the
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Supreme Court of the Northern Territory, Explanatory Document for Practice Direction 6 of
2009 – Trial Civil Procedure Reforms, paragraphs 1–2; T. Sourdin, Exploring Civil Pre-Action
Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, Melbourne,
November 2012), 112, available at http://www.civiljustice.info/ (accessed 11 December 2012).
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Australian Government, Legal Services Directions 2005, available at
http://www.comlaw.gov.au/Details/F2012C00691 (accessed 25 September 2013).
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Australian Government, Legal Services Directions 2005, Appendix B, available at

http://www.comlaw.gov.au/Details/F2012C00691 (accessed 25 September 2013).
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Australian Government, Legal Services Directions 2005, Appendix B, sections 5.1–5.2,
available at http://www.comlaw.gov.au/Details/F2012C00691 (accessed 25 September 2013).
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Australian Government, Legal Services Directions 2005, Part 1, section 8, available at
http://www.comlaw.gov.au/Details/F2012C00691 (accessed 25 September 2013).
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Australian Government, Legal Services Directions 2005, Part 3, available at

http://www.comlaw.gov.au/Details/F2012C00691 (accessed 25 September 2013).
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negotiating parties with reference to legislative material and guidelines 131 that
have been prepared indicating that a failure to respond in a timely manner
may indicate a lack of good faith. 132
3.19

There are other types of obligations that may affect timeliness by either
diverting cases to ADR or by requiring more ‘reasonable’ conduct if
proceedings are commenced. In October 2008, the then Victorian AttorneyGeneral proposed several law reforms for the state in Justice Statement 2,
which stated that it would be encouraging commercial firms to sign a pledge of
commitment to non-adversarial justice and ADR techniques. In June 2010, it
was reported that all firms on the Victorian Government’s Legal Services Panel
had signed up to the ADR pledge, as had the Victorian Government Solicitor’s
Office, and also that the Law Institute of Victoria and the Victorian Bar Council
had committed to embracing ADR. 133 Law firms that signed up to the
Government’s ADR pledge agreed to:
 consider the use of ADR options in all cases;
 encourage clients to participate in ADR;
 communicate with opposing counsel about the use of ADR at the earliest
opportunity and encourage opposing counsel to consider the use of ADR;
and
 educate their partners and staff about the range of ADR processes
available. 134

3.20

The above commitments have been undertaken by many law firms; however,
adherence to each of the elements is varied and it cannot be said that there is
a consistent high-level approach taken throughout these firms. Clearly, these
undertakings might influence the timeliness of ADR processes in which lawyers
are involved on behalf of their clients.

3.21

Other initiatives in this area have included those by the Federal Government
directed at government litigants modelling standards of behaviour. For
example, as noted in Exploring Civil Pre-Action Requirements, the 2010 guide
by NADRAC, Managing Disputes in Federal Government Agencies: Essential
Elements of a Dispute Management Plan, 135 aims to help federal agencies to
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See http://www.nntt.gov.au/FutureActs/Documents/Future%20act%20information%20sheet%20series/negotiation%20in%20goo
d%20faith.pdf (accessed 25 September 2013).
132
See S. Burnside, ‘Negotiation in Good Faith under the Native Title Act: A Critical Analysis’
(Issues Paper No 4(3), Australian Institute of Aboriginal and Torres Strait Islander Studies
Native Title Research Unit, October 2009), available at
http://www.aiatsis.gov.au/ntru/docs/publications/issues/ip09v4n3.pdf (accessed 11 December
2012); T. Sourdin, Exploring Civil Pre-Action Requirements: Resolving Disputes Outside Courts
(ACJI, Monash University, Melbourne, November 2012), 39–40, available at
http://www.civiljustice.info/ (accessed 11 December 2012).
133
The Premier of Victoria Archived Website, (June 2010), available at
http://archive.premier.vic.gov.au/newsroom/10814.html (accessed 11 December 2012).
134
The Premier of Victoria Archived Website, (June 2010), available at
http://archive.premier.vic.gov.au/newsroom/10814.html (accessed 11 December 2012).
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develop and regularly review dispute management plans, including by ensuring
appropriate use of ADR principles and processes. The guide sets out the
essential topics and issues that agency-specific plans should address.
3.22

NADRAC has noted that dispute management plans should apply to internal
and external disputes, from the point at which conflict first emerges, and can
usefully deal with dispute avoidance, management and resolution. The guide is
currently being used by a range of government departments and agencies to
create ‘plans’ that will incorporate more extensive use of ADR.

3.23

In launching the guide in 2010, the Federal Attorney-General noted:
Commonwealth agencies are the single biggest litigator in the federal
civil justice system. Agencies should therefore be leading the way in a
cultural shift away from litigation, towards actively engaging with
disputes early, in a strategic way.

3.24

These initiatives may support more focused engagement in litigation when it
occurs by requiring more reasonable and responsive engagement and the
narrowing of issues wherever possible.

3.25

In respect of disputants’ experiences of timeliness in ADR processes more
generally, there are different factors that affect the timing of its use. For
example, in the areas of superannuation and total and permanent disability
practice, it has been found that insurers and superannuation funds ‘will
maintain their original denial to pay a claim or will fail to respond within the
requisite timeframes’. 136 In this context, it has been suggested that internal
dispute resolution (IDR) processes might not promote early resolution of a
dispute and that they might in fact cause further delays and place a claimant at
a disadvantage. 137 Pre-action obligations coupled with development of
schemes that operate outside courts are directed at these types of disputes.

3.26

The reporting associated with South Australia’s Rule 33 has highlighted
timeliness considerations for the disputants, in that there has been discussion
about the strengthening of the requirement by shortening timelines for
compliance. That is, the South Australian Civil Litigation Committee has
suggested the introduction of a shorter timeframe of 28 days (apart from in
relation to personal injury actions where longer timeframes seem appropriate)
and allowing parties to elect to treat their Rule 33 as a filed offer, thereby
backdating it to cover costs for their entire action, and providing an incentive
for compliance with Rule 33. The impetus behind this suggested amendment is

http://www.nadrac.gov.au/about_NADRAC/NADRACProjects/Pages/DisputeManagementPlan.
aspx (accessed 25 September 2013).
136
S. Tan, Law Council of Australia, Resolving Disputes without Courts – Commentary from Law
Council of Australia (submission to ACJI Background Paper, 22 June 2012), 7; T. Sourdin,
Exploring Civil Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash
University, Melbourne, November 2012), 140, available at http://www.civiljustice.info/ (accessed
11 December 2012).
137
S. Tan, Law Council of Australia, Resolving Disputes without Courts – Commentary from Law
Council of Australia (submission to ACJI Background Paper, 22 June 2012), 7; T. Sourdin,
Exploring Civil Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash
University, Melbourne, November 2012), 140, available at http://www.civiljustice.info/ (accessed
11 December 2012).
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that, in commercial matters, ‘it is likely the issue is already better defined and
… the commercial reality of the situation does not justify waiting three months
before proceeding’. 138
3.27

The CDRA has not provided clear time scales (nor defined the distinct
processes) that should be used in relation to a ‘genuine step’. The ‘light touch’
CDRA requirement has been linked to the concern expressed in the Jackson
Review that time would be wasted if a ‘one size fits all’ approach were used,
and this was related to the concern that time and costs would be incurred
unnecessarily if pre-action requirements were applied irrespective of the
individual client’s circumstances.

3.28

Obligations commonly incorporate additional requirements to use ADR at
earlier points in a dispute life cycle, and the development of multi-option
dispute resolution systems assumes that much of this work will take place
outside courts and tribunals. These systemic initiatives may, however, lack a
systemic framework, and although much has been done to improve the quality
of ADR (through the development of standards and other quality mechanisms),
there is often little relationship between pre-filing and post-filing ADR. In
particular, where in-court referrals to ADR are made, there may be little
recognition of previous ADR attempts or the time taken to deal with pre-action
ADR. There is also limited data about much that occurs in this environment as
a result of the imposition of ADR or other obligations, primarily because some
of this work is conducted privately.

3.29

The extensive range of obligations that operate in the family sector are
discussed below. These require that separating parents make a ‘genuine effort’
to resolve a dispute before commencing proceedings (subject to some
exceptions). In the family law area, there is some evidence that the
introduction of the mandatory ‘genuine effort’ requirement led to a decline in
Family Court and Federal Magistrates’ Court filings and has therefore improved
the timeliness of dispute resolution. 139

3.30

Other obligations can arise as a result of contractual requirements (which may
require ADR use) as well as regulatory or other requirements (for example, as
in the financial services sector area discussed in Chapter 2).

Representation and Obligations
3.31

The use of obligations in relation to representatives involved in civil disputes
across the system is now reasonably well developed. However, where there is
no legal representation, the balance between achieving timeliness objectives
while supporting dispute resolution and allowing for the preparation of cases
within the justice system can be complicated when parties do not have access
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A. Lindsay, South Australia Law Society Civil Litigation Committee, Resolving Disputes
without Courts – Commentary from South Australia Law Society Civil Litigation Committee
(submission to ACJI Background Paper, 22 May 2012), 5.
139

Australian Institute of Family Studies (Australian Government), ‘Evaluation of the 2006 Family
Law Reforms’ (Final Evaluation Report, 28 January 2010), available at
http://aifs.gov.au/institute/pubs/fle/ (accessed 25 September 2013).
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to advice, support, representation or an adequate understanding of the issues
(this matter is further explored in Chapter 7 of this Report in relation to
resourcing arrangements). There may also be significant issues with
compliance with obligations where there are mental health or other issues and
where no representation is available or appropriate.
3.32

Resources to enable people to undertake necessary preparation, communicate
with and exchange information with other parties and the court and undertake
other administrative tasks are not always available. Many dispute resolution
schemes and some courts and tribunals can cater for self-represented litigants
(SRLs) (such as the Victorian Civil and Administrative Tribunal [VCAT]), and
some of the issues with self-representation and the potential impact on
timeliness may be ameliorated by a focus on different support mechanisms
and less adversarial processes and hearings. For example, in the family law
area, it is relatively common for free seminars to be offered by Family
Relationship Centres that focus on processes, rights and children’s
developmental and other needs. These types of services support earlier ADR by
offering education and support that may enable disputes to be resolved at an
earlier time.

3.33

Representation or assistance can also be provided by private lawyers,
paralegals, friends, community legal centres and government-appointed or
court-sanctioned assistants, who have varying degrees of capacity or expertise
to assist. In addition, specialist centres can support SRLs (as with QPILCH in
Queensland) and may provide ‘unbundled’ or one-off advice. One issue is that
disputants might not understand the obligations within the system or that they
require assistance until the day that a process is scheduled or until that day is
imminent, and in these matters, particularly within the court system, delays
inevitably occur, as adjournments to allow litigants to seek advice or undertake
preparatory steps may be necessary. Delay may also arise when
representatives cease to act partway through a proceeding, causing further
delays while replacement representation is sought. In such cases it might be
difficult to enforce practitioner obligations in respect of timeliness.

3.34 The extent to which this population can be, or is, influenced by obligations,
requirements or protocols in court processes is unknown. This is because
obligations in the court system may more clearly apply to legal practitioners
and may be linked to ethics, standards and obligations to courts, tribunals,
arbitrators and mediators. 140
3.35 Where disputants are self-represented, and a clear ethical framework does not
apply, more may need to be done to articulate obligations (through guidelines
and supportive material), as is the case in some courts and tribunals, and more
active judicial engagement may be required to ensure that there is compliance
with obligations.
140

For example, in some Australian jurisdictions, these obligations can be underpinned by
ethical requirements, such as the Australian Solicitors’ Conduct Rules (‘ASCR’), which replaced
the Law Council of Australia’s Model Rules of Professional Conduct and Practice (at 16 March
2002) (‘Model Rules’).
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Obligations and Judges, ADR Practitioners and Staff
3.36 The overarching obligations that apply as a result of civil procedure reforms
over the past two decades require that there be a focus on timely dispute
resolution in most courts, tribunals and dispute resolution schemes.
Performance frameworks that apply to court and tribunal staff as part of
employment arrangements will also commonly set time requirements as key
performance indicators. For example, it is expected that staff will manage
caseloads and that cases will be processed and managed within pre-determined
date ranges and time frames.
3.37 ADR practitioners within courts and tribunals may also have time standards that
are set as a result of employment obligations. Where ADR practitioners are
located outside courts and tribunals, and take matters that have been
commenced within courts and tribunals, there may be few obligations to meet
any timeframes unless specified in a court or tribunal referral order or
requirement.
3.38 However, ADR and other practitioners in the pre-action environment may be
required to manage disputes within strict timeframes where there is a link to
scheme employment or requirements. For private practitioners who operate
outside schemes, there may be no clear requirement for set actions, and timing
can be set by disputants (as with collaborative law cases and mediation) with
scheduling for key dates arranged with practitioners.
3.39 For tribunal members and in non-judicial decision-making, where the dispute
resolution exists as part of a scheme or tribunal, performance frameworks that
create obligations and specify timeframes are in use in many parts of the justice
sector. In many tribunals and ‘justice’ bodies, such as the NSW Workers
Compensation Commission (WCC) or Fair Work Australia, quality frameworks
set out the expectation that matters will be dealt with in a timely manner. In
these bodies, it is also common for timeframes to be set for members in
relation to the delivery of judgments and reasons for decisions. Effectively, this
approach means that tribunal members and others may have obligations
through their employment to deal with matters within certain timeframes.
3.40 This approach is less common in courts and in relation to judicial officers who
are not appointed through an employment contract. However, although within
courts these obligations may not be articulated in a performance framework
(and be related to employment), in most courts judges will receive information
about outstanding judgments and timeline expectations are routinely set.

Impact of Culture
3.41

During the pre-action or ‘before filing’ stage of a dispute, the behaviour of
participants may have an impact on the timeliness of finalisation. Where
behaviour contributes to delay of resolution, it can be difficult to understand
how delays have taken place and in particular whether it is the lawyer or the
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disputant who is responsible. 141 Separating the conduct of lawyers and clients
can be difficult, although, in the pre-action context, some practitioners have
observed that pre-action requirements can be ’sabotaged’ by the ‘obstructive
and oppositional’ stance of a lawyer. 142 While there have been suggestions that
courts need to do more to police bad practitioner behaviour, some
commentators have argued that it is also the duty of Law Societies and similar
bodies to encourage good behaviour. 143 Changes to costing regimes may also
encourage earlier dispute resolution by ‘rewarding’ early settlement.
3.42

Many obligations are introduced to encourage cultural change and to foster a
more cooperative or collaborative approach to dispute resolution and
litigation. This is sometimes defined as a ‘cultural change’ exercise. In effect,
the obligations form part of the framework necessary to change approaches to
timeliness and civil justice. At a broad level, cultural change can incorporate
many elements and operate as a supporting framework for reform. For
example, in November 2011, NADRAC received a reference requesting it to
assist in the further development and promotion of a dispute resolution
culture in Australia. That reference led to a series of projects, including a
survey of law schools, and remains ongoing. The then Attorney-General noted
that a dispute resolution culture recognises that:
 non-adversarial means, which include many ADR processes, may be the
most appropriate way to attempt to resolve a dispute; and
 using the most appropriate means to resolve a dispute can have many
benefits, including preserving relationships and achieving an outcome
that all parties can accept. 144

3.43

At a local level, introducing innovations that take account of local social
attitudes and customs within a particular jurisdiction can be critical in ensuring
that innovations with respect to timeliness can be introduced. Within court
frameworks, engagement with stakeholders may determine whether or not
the innovation can succeed:
A line of research beginning three decades ago contends the views of
judges and attorneys are critical determinants of emphasis that courts
place on administrative goals (e.g., timeliness) and whether they
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T. Sourdin, Exploring Civil Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI,
Monash University, Melbourne, November 2012), 146, available at http://www.civiljustice.info/
(accessed 11 December 2012).
142
Question 4 of Sydney Lawyer Survey (see survey questions in Appendix E of T. Sourdin,
Exploring Civil Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash
University, Melbourne, November 2012), 39–40, available at http://www.civiljustice.info/
(accessed 11 December 2012).
143
Comment in Federal Magistrates’ Court Focus Group (conducted Federal Magistrates’
Court, Melbourne, 30 July 2012) in T. Sourdin, Exploring Civil Pre-Action Requirements:
Resolving Disputes Outside Courts (ACJI, Monash University, Melbourne, November 2012), 39–
40, available at http://www.civiljustice.info/ (accessed 11 December 2012).
144
For more information, see:
http://www.nadrac.gov.au/about_NADRAC/NADRACProjects/Pages/NationalPrinciplesandGui
de.aspx (accessed 25 September 2013); and
http://www.nadrac.gov.au/publications/DisputeResolutionGuide/Pages/DisputesandWaysofR
esolvingThem/2-3WhychooseADR.aspx (accessed 25 September 2013).
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embrace new ideas and innovative procedures. Thomas Church et al.
call these views ‘local legal culture’ and argue they account for why
146
some cases are resolved more quickly than others. Variation among
courts in the speed of litigation is not accounted for by objective
characteristics, such as the number of cases assigned to each judge or
the presence (or absence) of particular procedures (e.g. master or
individual calendar). Rather, if practitioners believe cases can be
resolved expeditiously, cases are in fact resolved expeditiously. In other
147
words, people live up to their expectations.

3.44

Local cultures may also influence the capacity of an innovation introduced in
one geographical area to be introduced in another. In particular, there may be
different ideas and expectations about timeliness and delay within
jurisdictions. 148 For example, in respect of proceedings in the Federal Court of
Australia, it has been suggested that the Melbourne court and practitioners
promote a culture of settlement, but that in Sydney there is resistance to
settling and a preference for negotiation and later settlement. The Federal
Court sitting in Darwin has also been identified as a jurisdiction where
disputants may reach settlement more readily, while in Tasmania, it may be
less inclined towards early resolution. 149 It may be inferred that culture plays
an important role in these findings, as the laws and practices at play in the
different Federal Court locations are the same. There is little empirical data
available to analyse these differences and the impacts of culture more closely.

Conclusions
3.45

Innovative approaches that are introduced in respect of timeliness are often
linked to, or dependent on, articulated disputant and other stakeholder
obligations, such as the obligation to approach disputes in a reasonable way or
an obligation to seek alternative routes to resolution before filing actions in
the courts. These obligations have been manifested in state and federal
legislation, legal services directions, cost sanctions, case law and other
schemes that support pre-action requirements. In many ways, these
mechanisms have been successful in ensuring more timely resolution of
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R. Nimmer, ‘A Slightly Moveable Object: A Case Study in Judicial Reform in the Criminal
Justice Process: The Omnibus Hearing’ (1976) 48 Denver Law Journal 206; R. Nimmer, ‘The
Nature of System Change: Reform Impact in Criminal Courts’ (1978) in B. J. Ostrom and R. A.
Hanson, ‘Understanding and Diagnosing Court Culture’ (2008) 45 Court Review 104.
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T. W. Church, Jr., A. Carlson, J. Q. Lee and T. Tan, ‘Justice Delayed: The
Pace of Litigation in Urban Trial Courts’ (1978) in B. J. Ostrom and R. A. Hanson,
‘Understanding and Diagnosing Court Culture’ (2008) 45 Court Review 104.
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T. W. Church, Jr., ‘The “Old” and the “New” Conventional Wisdom’ (1982) 8 Justice System
Journal 712 in B. J. Ostrom and R. A. Hanson, ‘Understanding and Diagnosing Court Culture’
(2008) 45 Court Review 104.
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T. Sourdin, Exploring Civil Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI,
Monash University, Melbourne, November 2012), 139–140, available at
http://www.civiljustice.info/ (accessed 11 December 2012).
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T. Sourdin, Exploring Civil Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI,
Monash University, Melbourne, November 2012), 139–140, available at
http://www.civiljustice.info/ (accessed 11 December 2012).
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disputes, as exemplified in the Rule 33 results in South Australia and by PD6 in
the Northern Territory.
3.46

The ACJI evaluation work in respect of obligations suggests that certain factors
make the obligations approach more likely to be successful. Engagement of key
stakeholders appears to be a key factor as well as consideration of the specific
nature of the obligations and the extent to which they are supported by the
judiciary.

3.47

The obligations are, from a regulatory perspective, designed to support
compliance with standards of behaviour, and international research suggests
that having articulated obligations can support compliance in a variety of
regulatory environments. It is also important to acknowledge the behaviour of
litigants and their lawyers as affecting the timely resolution of disputes, as
these behaviours, as well as different jurisdictional cultures and environments,
may have a significant impact on innovative programs. In addition, other
structural factors that include existing professional fee frameworks may work
against obligations to provide powerful disincentives to earlier dispute
resolution. However, it is conceivable that, with time and further support and
focus, obligations might have a greater impact on timeliness in dispute
resolution.

Discussion Questions
Do obligations assist in the timely resolution of disputes? Is more or less
specificity required?
What else can be done to support timely behaviour within the justice
system?
Could pre-action requirements be extended to additional categories of
dispute?
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Chapter Four – Case Management
Introduction
4.1

Case management processes have played a major role in reducing delay across
the justice system over the past three decades, and there are various models
that appear to have worked well in the past and that may be reinstated or
refined further in the future. Future developments are likely to include the
increasing incorporation of modern management techniques as well as the use
of technology to further enhance these systems.

4.2

Case management processes will commonly involve the setting of timelines
and dates in respect of a matter and are directed at early resolution and saving
time. One issue with case management relates to the concern that, although
such processes may save time, they may increase cost or result in the ‘front
loading’ of costs.

4.3

There are other issues that arise in the litigation system that are linked to the
question of who should decide the pace of litigation. As noted in Chapter 2,
there is now a body of case law relating to the power of judges to determine
and limit proceedings and interlocutory applications, refer matters and
manage litigation. These are directed at ensuring that matters proceed in a
timely manner and that the real issues in dispute are identified as early as
possible. Many of the reforms made in the context of litigant and
representative obligations are also designed to do this. However, questions
remain about the adequacy of these powers and how the pace of litigation can
be controlled.

Case Management within Courts and Tribunals
4.4

One of the major strategies to support timely dispute resolution has related to
changes in the way courts and judges manage litigation. Within Australia, these
were explored and analysed extensively by the Australian Law Reform
Commission (ALRC) in its Review of the Federal Civil Justice System (1996–
2002). This followed much experimental work (and in some courts welldeveloped work) across courts that had already led to significant changes in
case management by the late 1980s in some Australian courts.
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4.5

Internationally, there was also a focus on case management. For example, in
1987, Canadian studies identified that early and continuous control over case
events was the factor most closely identified with faster case-processing times.
This management was found to have a greater effect on the speed of
resolution than the size of the caseload of individual judges. 150 Since then,
innovation in this area has included the acceptance of ‘docket’ lists,
combinations of docket lists and call-over processes in ‘wheel’ systems in
various courts. 151 These approaches in Australian jurisdictions are explored
further below.

4.6

Timeframes are used in many jurisdictions as part of case flow management or
court delay reduction strategies, to ensure the timeliness of judicial
proceedings. In this context, ‘[c]ase flow management is the coordination of
court processes and resources so that court cases progress in a timely fashion
from filing to disposition’. The European Commission for the Efficiency of
Justice identified that timeframes are both inter-organisational and
operational tools that ‘set measurable targets and practices for timeliness [of]
case proceedings’. 152 A recent example of such a working framework of tools
targeting performance indicators including timeliness in courts that has been
applied in Australia is the International Framework for Court Excellence, which
is discussed in some detail within this Report.

4.7

The European Commission for the Efficiency of Justice describes timeframes in
the form of ‘Operational tools … (as) … targets to measure to what extent each
court, and more generally the administration of justice, meets the timeliness of
case processing, fulfilling the principle of fair trial within a reasonable time,
endorsed by the European Convention on Human Rights’. 153 Arguably, these
targets, as applied by any given court, inform the definition of timeliness in
that context.

4.8

Most case management involves setting clear timeframes for the exchange of
material and for the filing of documents. In addition, it is focused on ensuring
that issues are well articulated and understood and that referral to alternative
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J. Goerdt (with C. Lomvardias, G. Gallas and B. Mahoney), Examining Court Delay: The Pace
of Litigation in 26 Urban Trial Courts, 1987 (National Center for State Courts, United States of
America, 1989), xv, available at
http://cdm16501.contentdm.oclc.org/cdm/ref/collection/ctadmin/id/11 (accessed 25
September 2013).
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Described in C. Baar, Judicial Administration in Canada, with P. S. Millar (McGill-Queens
University Press/Canadian Public Administration Series, 1981).
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European Commission for the Efficiency of Justice, Compendium of ‘best practices’ on time
management of judicial proceedings (note that this Report has been adopted by the CEPEJ at
its 8th plenary meeting, Strasbourg, 6–8 December 2006), available at

https://wcd.coe.int/ViewDoc.jsp?Ref=CEPEJ(2006)13&Sector=secDGHL&Language=lanEnglish&Ver=origi
nal&BackColorInternet=eff2fa&BackColorIntranet=eff2fa&BackColorLogged=c1cbe6 (accessed 11

December 2012).
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European Commission for the Efficiency of Justice, Compendium of ‘best practices’ on time
management of judicial proceedings (note that this Report has been adopted by the CEPEJ at
its 8th plenary meeting, Strasbourg, 6–8 December 2006), available at

https://wcd.coe.int/ViewDoc.jsp?Ref=CEPEJ(2006)13&Sector=secDGHL&Language=lanEnglish&Ver=origi
nal&BackColorInternet=eff2fa&BackColorIntranet=eff2fa&BackColorLogged=c1cbe6 (accessed 11

December 2012).
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dispute resolution (ADR) takes place. Sometimes, although more contentious
in Australia than in many other jurisdictions, a judge or other court-based
practitioner may hold settlement discussions and even mediate. 154 The Hon.
Justice K. H. Marks, formerly of the Victorian Supreme Court, has commented
on the need for courts to manage lists and the cases in them. 155 In his article,
Justice Marks discussed the judicial reluctance to be too active in assisting
parties to settle pre-trial. He referred to the European model whereby judges
are encouraged to assist in settling cases, especially as over 90 per cent of
cases are not adjudicated, therefore saving significant costs. 156
4.9

Justice Marks described the assistance that he provided to parties during
discovery with a view to speeding up resolution of the dispute. 157 Although
settlement at the court door remained common, his view was that a lot of
court time is saved by replacing interlocutory steps with directions hearings
and an early mediation conference. 158

4.10

In the Victorian Magistrates’ Court, for example, a Summary Case Conferences
and Mention System was introduced for criminal matters, often requiring
mandatory conferences prior to a contest mention or hearing. These
conferences are reportedly successful in increasing resolutions and identifying
issues in dispute 159 (see Appendix B in respect of Evaluations of Timeliness
Measures). Contest Mentions are heard before a magistrate to enable further
clarification of issues and can include the magistrate’s view as to the strength
of evidence and sentencing indications. 160 It is reported that ‘[t]he mention
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T. Sourdin and A. Zarsiki (eds), The Multi-Tasking Judge (Thomson Reuters, Sydney, 2013).
The Hon. Mr Justice K. H. Marks, ‘The Interventionist Court and Procedure’ (1992) 18
Monash University Law Review 1, referred to at Resources for Law Courts and Tribunals
(website), ‘Managing Courts and Tribunals’, available at
http://www.uow.edu.au/law/LIRC/CourtResources/managing.html#delay (accessed 11 December
2012).
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The Hon. Mr Justice K. H. Marks, ‘The Interventionist Court and Procedure’ (1992) 18
Monash University Law Review 1, referred to at Resources for Law Courts and Tribunals
(website), ‘Managing Courts and Tribunals’, available at
http://www.uow.edu.au/law/LIRC/CourtResources/managing.html#delay (accessed 11
December 2012).
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The Hon. Mr Justice K. H. Marks, ‘The Interventionist Court and Procedure’ (1992) 18
Monash University Law Review 1, referred to at Resources for Law Courts and Tribunals
(website), ‘Managing Courts and Tribunals’, available at
http://www.uow.edu.au/law/LIRC/CourtResources/managing.html#delay (accessed 11
December 2012).
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Monash University Law Review 1, referred to at Resources for Law Courts and Tribunals
(website), ‘Managing Courts and Tribunals’, available at
http://www.uow.edu.au/law/LIRC/CourtResources/managing.html#delay (accessed 11
December 2012).
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report-2010-2011 (accessed 9 August 2013).
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Melbourne, 2011), 51, available at http://www.magistratescourt.vic.gov.au/publication/annualreport-2010-2011 (accessed 9 August 2013).
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system is an essential case management tool for the court to allocate its
resources’. 161
4.11

Other research has identified the importance of greater control by courts in
reducing delays. In the English context, Raine and Willson found the courts
with shorter delays had employed an individual who was responsible for
scheduling. 162 Commentators have noted these courts as ‘having a visible,
monitored and accountable culture’, which they termed an ‘accountability
culture’. 163

4.12

Former Justice Andrew Rogers commented on the role of judges in relation to
managing and expediting cases in his seminal article ‘The Managerial or
Interventionist Judge’ (1993), 164 noting that judges have a specific role to play
both at the micro level (where they can assist with efficiency of the case itself)
and at the macro level (as assessed against court demands from the
community). 165 In relation to judges’ roles at a micro level, His Honour stated:
… Part of the solution lies in the judge taking time to read in advance
the pleadings, documents certified by counsel to be necessary, proofs of
witnesses certified by counsel to be necessary, and short skeleton
arguments of counsel, and for the judge then, after a short discussion,
in open court, to limit the time and scope of oral evidence, and the time
and scope of oral argument. The appellate courts should be unwilling to
166
entertain complaints concerning the results of this practice.

4.13

In terms of reporting, research conducted in relation to timeliness and the
effect of judicial case management on dispute settlement resolution (in court
or outside the courts, via court-referred ADR) has found that the effectiveness
of case management can be influenced by the litigation environment. It was
found that, if hearing dates are some years away or very unclear, once
proceedings have commenced, the impetus for settlement may be reduced.
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Magistrates’ Court of Victoria, Annual Report 2010–2011 (Magistrates’ Court of Victoria,
Melbourne, 2011), 51, available at http://www.magistratescourt.vic.gov.au/publication/annualreport-2010-2011 (accessed 9 August 2013).
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56

Chapter Four – Case Management

THE TIMELINESS PROJECT

That is, having clear case management can have an impact: ‘having a date
encourages people to act, make decisions … even if it’s 6 to 9 months away’. 167
Interestingly, it was also noted that having relatively quick litigation processes
may make pre-action requirements less effective, and relatively slow litigation
processes may also render them less effective.

The Impact of Case Law on Time Standards
4.14

There is some material that has suggested that the definition of timeliness
within courts and tribunals is linked to case management, judicial activity and
other justice objectives. In an important decision on case management, the
High Court in Aon Risk Services Australia Ltd v ANU 168 (‘Aon’) determined that
parties do not have an absolute right to amend pleadings at any stage of
litigation, subject only to costs. 169 Leave to amend pleadings is at the discretion
of the trial judge, who must take all relevant matters into account, including
potential delay and ‘the concerns of case management’. 170 Importantly, this
means that, in some cases, these ‘concerns’ may mean a party is disallowed
from raising an arguable claim. This decision allows judges more power to
administer court lists and extends the High Court’s earlier decision in
Queensland v JL Holdings Pty Ltd, 171 which held that case management
considerations could only ‘perhaps’ have this effect in limited circumstances.

4.15

Aon and other decisions have required litigants and judges to consider closely
the balance between timeliness, case management and substantive justice.
Aon represents a trend to consider closely timeliness within the context of the
judicial overview of proceedings. The extent to which the role of a judge
should include active engagement with the parties to expedite litigation by
clarifying issues and curtailing delaying behaviors has traditionally been a point
of difference between judges. 172 The fundamental question relates to what is
required for the fair and just determination of the matter and that everything
else is unwarranted or undue and therefore untimely. Aon represents a
significant shift towards expanding the responsibility of judges in managing
case progression. The High Court commented on the different views that had
emerged in relation to the court’s role in case management and noted:
In the past it has been left largely to the parties to prepare for trial and
to seek the court's assistance as required. Those times are long gone.
The allocation of power, between litigants and the courts arises from
tradition and from principle and policy. It is recognised by the courts
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that the resolution of disputes serves the public as a whole, not merely
173
the parties to the proceedings.

4.16

In relation to the potential delays caused by late amendments to proceedings,
the court cited the view of Toohey and Gaudron JJ in Sali v SPC Ltd that:
… the conduct of litigation is not merely a matter for the parties but is
also one for the court and the need to avoid disruptions in the court’s
lists with consequent inconvenience to the court and prejudice to the
174
interests of other litigants waiting to be heard ...

4.17

The required and permissible levels of judicial intervention in case
management are also informed by decisions about, and the overarching
objectives defined in, civil procedure legislation. 175 Views in relation to
permissible levels of intervention in respect of case management, and the
interpretation of obligations and judicial powers in light of the changed civil
procedure requirements in various civil procedure regimes, suggest that the
interpretation of the parameters of the judicial function may be influenced by
overarching objectives as defined in legislation as well as the context of
modern civil litigation.

4.18

It is clear that the extent to which timeliness is achieved in litigation and delays
are minimised or avoided is reliant on both judicial approaches to case
management and the attitudes of the disputants and their lawyers. These are
informed by common law restrictions on parties and judges and legislative
initiatives. This approach is consistent with international perspectives,
including the views of the European Commission for the Efficiency of Justice,
which is often focused on time standards and states that ‘timeframes have to
be goals shared and pursued’ 176 by all relevant stakeholders ‘since the length of
judicial proceedings is the result of the interplay between different players and
stakeholders (judges, administrative personnel, lawyers, expert witnesses,
prosecutors, police etc.)’. 177

173

Aon Risk Services Australia Ltd v ANU [2009] HCA 27 at [113], per Gumow, Hayne, Crennan,
Kiefel and Bell JJ.
174
Sali v SPC Ltd [1993] HCA 47; (1993) 67 ALJR 841 at 849, as cited in Aon at [93] per Gumow,
Hayne, Crennan, Kiefel and Bell JJ.
175
Including state legislation such as the Civil Procedure Act 2005 (NSW) and the Civil
Procedure Act 2010 (Vic) and in the federal jurisdictions, the Civil Dispute Resolution Act 2011
(Cth).
176
European Commission for the Efficiency of Justice, Compendium of ‘best practices’ on time
management of judicial proceedings (Report has been adopted by the CEPEJ
at its 8th plenary meeting, Strasbourg, 6– 8 December 2006), available at

https://wcd.coe.int/ViewDoc.jsp?Ref=CEPEJ(2006)13&Sector=secDGHL&Language=lanEnglish&Ver=origi
nal&BackColorInternet=eff2fa&BackColorIntranet=eff2fa&BackColorLogged=c1cbe6 (accessed 11

December 2012).
177
European Commission for the Efficiency of Justice, Compendium of ‘best practices’ on time
management of judicial proceedings (Report has been adopted by the CEPEJ
at its 8th plenary meeting, Strasbourg, 6–8 December 2006), available at

https://wcd.coe.int/ViewDoc.jsp?Ref=CEPEJ(2006)13&Sector=secDGHL&Language=lanEnglish&Ver=origi
nal&BackColorInternet=eff2fa&BackColorIntranet=eff2fa&BackColorLogged=c1cbe6 (accessed 11

December 2012).
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Docket Systems
4.19

A docket system usually requires the allocation of each new case to a
particular judge, who is then responsible for managing the case until final
disposition. The individual docket system aims to encourage the just, orderly
and expeditious resolution of disputes by ensuring the accountability of the
parties and the judge to each other throughout the conduct of the matter. 178
Docket systems are often introduced based on caseload features and case
complexity with more well-resourced courts (in terms of judicial resources, in
particular) being able to support judges with a limited number of matters.

4.20

In both docket systems and calendar systems (where cases are allocated to a
judge shortly before hearing – see below), a feature of the process is that
disputants and their representative attend set interlocutory events. A call-over
process may involve the parties advising the court of the current status of the
proceedings and whether the proceedings are ready to be listed for the next
process (for example, arbitration, mediation or hearing) and having timetables
set in relation to the exchange of material.

4.21

For example, the Federal Court of Australia uses an individual docket system
where cases are allocated to a judge from beginning to end and the same
judge will ordinarily deal with all case management issues and interlocutory
hearings. This approach is said to result in shorter timeframes and also better
compliance with case management requirements. The Federal Magistrates’
Court of Australia uses a ‘docket case management process’ that is designed to
deal with applications in a flexible and timely manner and to support the
timely identification of matters that are suitable for dispute resolution and
early identification of issues, promoting earlier settlement of matters. This is
further supported by the new e-court arrangements that are discussed in
Chapter 5.

‘Wheel System’
4.22

The ‘wheel system’ combines both of these approaches and often involves an
intensive listing period. A duty judge might ‘call over’ a large number of cases
to the courtroom in the course of a set period (for example, one week),
seeking advice from practitioners on the status of preparation of the case or
readiness for trial. Directions are made, and some cases are settled in the
course of the week. At the end of the call-over, a readied ‘batch’ of cases is
handed to a single judge who takes control of the disposition of the cases in
the batch. Disposition must occur within a set time (some months), and if it is
not completed, the judge must continue to sit. If the ‘docket’ is completed
before the end of the period, the remaining time is used at the discretion of
the judge and is most often allocated to writing judgments. The short- and
long-term duties performed by the judges represent the ‘wheel’.

178

Federal Court of Australia (website), available at http://www.fedcourt.gov.au/casemanagement-services/case-allocation/individual-docket-system (accessed 25 September
2013).
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4.23

The wheel system incorporates peer oversight of judicial sitting times and
maximises the potential to resolve easily settled matters by providing a fixed
date, which is often viewed as essential in promoting timeliness. It may also
provide certainty to judges in terms of allocating their own time and that of
practitioners. More recently, differentiated case management approaches
have been introduced with front-end triage processes sending cases to specific
judges for individualised case management or attachment to their ‘docket’.
Case management also includes strict standards for timeliness in intervening
processes leading to trial and that effectively allow the judge to monitor the
preparation processes of the parties, as in the case in the Federal Court of
Australia.

Other Case Management Systems
4.24

One of the emerging challenges in case management is to identify the right
matter for the most appropriate process. In some courts and tribunals, this can
be undertaken by ‘case’ or ‘resource or docket coordinators’ within the court
or tribunal. 179 These officers may report directly to the relevant judge. Their
role is to:
 screen eligible cases;
 gather information by contacting the parties; and
 make service referrals.

4.25

An adaptation of this system is currently used in the Magistrates’ Court of
Victoria, where a court registrar in the Early Neutral Evaluation (ENE) List of
the civil jurisdiction reviews cases that are amenable to ENE using case
characteristics checklists that have been developed by experienced judges and
registrars in the Court. The process is overseen by a senior judicial officer.
While the court has reported that it is too early to evaluate the impact of this
initiative, the ‘early signs are encouraging’. 180

4.26

For matters that are fully case managed, such as those cases that are defined
as ‘complex’, one recent trend is to require ‘project plans’ from the parties,
indicating how the case is to be run with justified estimates of resources, time
and costs. For example, the Supreme Court of Victoria requires information of
this kind in its Technology, Engineering and Construction (TEC) List. 181 The level
of detail means that parties need to interact and resolve issues that may
otherwise have delayed proceedings, saving court resources. The approach
requires parties to treat the matter as a project, with set tasks, milestones and

179

Center for Court Innovation (website), available at

http://www.courtinnovation.org/research/view-bench-judges-answer-questions-about-casecoordinators (accessed 25 September 2013).
180

Magistrates’ Court of Victoria, Annual Report 2010–2011 (Magistrates’ Court of Victoria,
Melbourne, August 2011), 55, available at
http://www.magistratescourt.vic.gov.au/publication/annual-report-2010-2011 (accessed 9 August
2013).
181

Supreme Court of Victoria (website), available at

http://www.supremecourt.vic.gov.au/home/lists+and+sittings/specialist+lists/technology+engineering+
and+construction/practice+note+2+of+2009+-+tec+list (accessed 25 September 2013).
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deadlines, focusing their efforts on timeliness and managing their expectations
and preparation behaviour.
4.27

The RedCrest system that is used in the TEC list in the Supreme Court of
Victoria has been developed to support case management and relies on new
technologies to assist in this task (Sharepoint) (see Chapter 6). The technology
is designed to ensure that case management requirements are met and that
delays in the service of documentation are reduced (as electronic service can
take place through the system in respect of the law firms that have agreed to
this). The system requires the dedicated involvement of a judge as well as
administrative staff to support the system.

4.28

The Supreme Court of Queensland has supported these types of approaches to
case management with the appointment in 2012 of a designated ‘Case Flow
Judge’ with responsibility for oversight of the timeliness of all civil matters,
increasing the scrutiny and responsibility of parties. 182

4.29

The key components of case management systems that utilise information
technology include electronic filing, online publication of orders and dates, and
resources for use by practitioners, court administrators and parties. These
systems can collect data, often information that is provided through a form at
the initial stages and various other stages throughout a dispute’s passage
through the court system. Where electronic online forms are used, it may also
be possible to adopt measures that would ensure timely outcomes throughout
the court stages, for example, the prompt return of the mediator reporting
form if mediation had been attempted during the court process. 183

4.30

The separation of judicial and administrative duties is another way in which
case flow management has been addressed in some courts and adopted within
court policy. In 2008, Justice Domah of the Supreme Court of Mauritius noted
that:
[c]ourt Personnel, … have a responsibility to adopt a Court Policy
Commitment for fulfilling that role and in the process modernizing the
justice system by the adoption of tools and techniques, state of the art
technology and apply the sciences necessary to live up to the
expectations of a democratic state.
If management is left to judicial officers, it is believed that we shall end
up mediocre managers as well as mediocre judicial officers inasmuch as
both are specialist jobs. If it is left to the Executive, they will be
perceived as having an executive agenda not consistent with the role of
the independence of the judiciary.
Administration of the courts to-day is a specialized and specialist
profession in the Executive branch of the State, if under the leadership
of the courts. In this way both the science of judging and the science of
managing the process are reconciled without hurting the fundamental
principles of any of the three arms of the State. The elected Legislature

182

Supreme Court of Queensland, Practice Direction No 17 of 2012, available at
http://www.courts.qld.gov.au/__data/assets/pdf_file/0010/159454/sc-pd17of2012.pdf
(accessed 25 September 2013).
183
Discussed in T. Sourdin and N. Balvin, ‘Mediation in the Supreme and County Courts of
Victoria: a summary of the results’ (2009) 11(3) ADR Bulletin 41, available at
http://epublications.bond.edu.au/adr/vol11/iss3/1 (accessed 25 September 2013).
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decides the quality of justice it wants and pays for. The Executive
creates the dynamic, innovative and pro-active conditions, implements
the policies and services the Judiciary. The Judiciary for its part delivers
justice according to law to play fully its constitutional role within the
State as a trustee and guardian of the rights of the citizens. Court
service to the community thus becomes a matter of public scrutiny and
accountability.
Drawing clear demarcation lines between purely administrative, quasiadministrative and judicial activities is another way of speedy trial. The
principles of modern management demands that these functions be
184
properly defined to avoid any confusion of roles.

4.31

Innovation in case management processes appears to be developing alongside
modern management processes used in other fields, such as within business,
especially with regard to technological innovation.

Early Intervention and Tight Process Management Practices
4.32

Twenty years ago, His Honour Justice L. T. Olsson wrote about the impact of
early intervention on case duration. 185 His paper discussed case flow
management procedures specifically designed to ensure that effective ADR
processes take place at the earliest feasible time after initiation of the
litigation. For those cases that did proceed to trial, the system aimed to ensure
they were fully prepared in a timely manner.

4.33

The definition of delay that His Honour sought to implement was similar to
that of the US Trial Courts (1984), the aim being to eliminate any lapse of time
from initiation to final disposal ‘beyond that reasonably required for pleadings,
discovery and other interlocutory activities essential to a fair and just
determination of the issues bona fide in contention’. 186

4.34

The operation of an active management system from the moment the case
was initiated was seen as key. Justice Olsson described the following
procedures for maintaining timely case proceedings: 187
 Transfer to an inactive list then dismissal of cases where there is no
evidence of service.

184

Justice S. B. Domah, Fair Hearing within a Reasonable Time: Grass Roots Reality vs
Constitutional Rhetoric, available at www.gov.mu/scourt/cjei/doc/grassrootreality.doc (accessed
25 September 2013).
185
His Honour Justice L. T. Olsson, ‘Civil Caseflow Management in the Supreme Court of South
Australia: Some Winds of Change’ (1993) 3 Journal of Judicial Administration 3, referred to at
Resources for Law Courts and Tribunals (website), ‘Managing Courts and Tribunals’, available at
http://www.uow.edu.au/law/LIRC/CourtResources/managing.html#delay (accessed 11 December
2012).
186
Supreme Court Rules 1987 (SA) (as amended to the 1 October 2008 Rules), Para 2.03, 14;
The Hon. Justice N. J. Buckley, ‘Case Flow Management in the Family Court of Australia’ (1992)
1 Journal of Judicial Administration 3.
187
His Honour Justice L. T. Olsson, ‘Civil Caseflow Management in the Supreme Court of South
Australia: Some Winds of Change’ (1993) 3 Journal of Judicial Administration 3, referred to at
Resources for Law Courts and Tribunals (website), ‘Managing Courts and Tribunals’, available
at http://www.uow.edu.au/law/LIRC/CourtResources/managing.html#delay (accessed 11 December
2012).
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 No adjournments sine die and no ‘black holes’ due to court control of all
processes following appearances.
 Assignment of cases to one of three management tracks (expedited,
including summary urgent or short trials, normal and long/complex) with
provision for transfer on application.
 A reduction in directions hearings beyond events within the main action
(macro events).
 A timeline for progression of matters in the ‘normal’ track to be based on
a standard completion time of 52 weeks, including a ‘status conference’,
case evaluation conference and pre-trial conference at seven, 28 and 36
weeks, with the trial to commence within six weeks of the last
conference. 188 This element of the discussion of delay relates to
processes and methods rather than what is ‘reasonably required’.
4.35

Justice Olsson’s system relies on the notion that, where interventions by the
court are limited by specified timeframes and are ‘carefully chosen’ in terms of
their purpose and specifically timed, the wastage of judicial time would be
avoided. 189 His Honour’s system also included the use of ADR to prompt faster
resolution. 190

Case Management Outside Courts
4.36

Outside the court and tribunal system, there may be many different forms of
case management. Where private mediators and arbitrators are involved, case
management may be conducted in close consultation with disputants and
representative or other support people. In some ADR processes, such as
collaborative law, the pace may be managed by a team of professionals and
the disputants with follow-up taking place with ‘action points’ from meetings
and with minutes of meetings. In the larger schemes, case management is
usually dealt with by administrative staff who allocate matters to practitioners
when basic material has been arranged and organised.

188

His Honour Justice L. T. Olsson, ‘Civil Caseflow Management in the Supreme Court of South
Australia: Some Winds of Change’ (1993) 3 Journal of Judicial Administration 3, referred to at
Resources for Law Courts and Tribunals (website), ‘Managing Courts and Tribunals’, available
at http://www.uow.edu.au/law/LIRC/CourtResources/managing.html#delay (accessed 11 December
2012). This website provides interesting commentary on the system suggested by Justice
Olsson.
189
His Honour Justice L. T. Olsson, ‘Civil Caseflow Management in the Supreme Court of South
Australia: Some Winds of Change’ (1993) 3 Journal of Judicial Administration 3, referred to at
Resources for Law Courts and Tribunals (website), ‘Managing Courts and Tribunals’, available
at http://www.uow.edu.au/law/LIRC/CourtResources/managing.html#delay (accessed 11 December
2012). This website provides interesting commentary on the system suggested by Justice
Olsson.
190
His Honour Justice L. T. Olsson, ‘Civil Caseflow Management in the Supreme Court of South
Australia: Some Winds of Change’ (1993) 3 Journal of Judicial Administration 3, referred to at
Resources for Law Courts and Tribunals (website), ‘Managing Courts and Tribunals’, available
at http://www.uow.edu.au/law/LIRC/CourtResources/managing.html#delay (accessed 11 December
2012).
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4.37

In some schemes, case management may involve an interdisciplinary team
meeting on a regular basis to plan and manage referral and other services so
that disputants can engage in ADR and be supported through a range of
services (for example, men’s health, drug and alcohol counselling, children
with special needs services in the family sector). It can also involve ‘triaging’ or
referring disputes to the most effective process or practitioner (for example, to
a child-inclusive model in family mediation). The objectives of these types of
case management are to focus more on resolution type rather than the
exchange of written material.

4.38

There is little reporting on how effective many of these arrangements are
unless the schemes operate in a ‘court-like’ manner (see Appendix B for
examples of evaluations). If operating in a ‘court-like’ manner, they may either
use a ‘master calendar’ approach or an ‘individual docket’ system. Some of the
decisions about which system are used can be driven by resources (it is often
less expensive to use a ‘master calendar’ approach as administrative staff may
manage more of the work), although they may also be driven by concerns
relating to consistency of approach and the development of ‘triaging’ theories.

4.39

In many areas, the case management processes are linked to intake and
assessment processes that may vary considerably from filing processes used in
courts where filed documentation is used to trigger the commencement of
proceedings. For example, in the family dispute area, intake and assessment
processes will often involve a discussion with a disputant that includes
consideration of issues relating to violence, abuse, safety, financial and other
concerns as well as urgency. In court-based systems, it is often unlikely that
such a detailed discussion will take place, and in these systems, case
management is more likely to be linked to filed documentation, which may not
provide as much information. In these types of intake and assessment
processes, a recorded questionnaire is often used that will also tackle concerns
about health and housing. If such a discussion does occur in a court or tribunal
system (at a Registry counter, for example), it is unlikely to be recorded or to
impact on the future case management of the dispute, particularly in relation
to referral to external services, unless the court or tribunal is particularly
oriented towards a team approach (for example, the Neighbourhood Justice
Centre (NJC) in Collingwood) except in respect of urgency.

Conclusions
4.40

64

Case management processes vary significantly across the system. They can be
focused on reducing delay and ensuring that matters are dealt with
consistently or they may be more focused on ‘triaging’ disputes into
appropriate dispute resolution processes. Within courts and tribunals, they
vary significantly, and the resources available will often dictate the form of
case management. The information recorded in the case management system
will also vary, and most information is still entered manually (these courts are
discussed further in the next Chapter) and may be of low quality in terms of
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reporting (for example, reasons for adjournments) in part because of the
technology that can underpin these systems.
4.41

Most case management systems within courts and tribunals do not record
demographic information (for example, age, gender, income) about disputants
or about the dispute (for example, date dispute arose, actions taken before
court entry). Some systems outside courts and tribunals do collect more
information, although the extent to which they report on timeliness varies and
the extent to which this information is linked to timeliness varies considerably.
Higher-quality information may assist in better case management of cases and
also track the factors that lead to delay. In particular, the ‘age of the dispute’
rather than ‘case age’ may be a relevant factor in the context of case
management and referral to ADR (this is discussed further in the next Chapter).

4.42 Case management processes are used to assign cases to tracks or judges in the
court and tribunal system and may be used to assign cases to practitioners
outside this environment (or to other support and education services). They
also lead to clear time standards being set in an effort to control the pace of
litigation. However, some have questioned whether or not more can be done
and whether or not judges have sufficient power. Retired Chief Justice Doyle
(South Australia) has suggested that judges need to have more power in the
management of litigation because the problems of delay are so extensive and
enduring. 191
4.43 Similarly, Mafording and Eyeland who examined civil court systems in NSW and
Germany in a comparative manner 192 concluded that delay could be linked to
judicial and court control of processes and that the following factors
contributed to delay:
-

the master calendar system of case allocation, a lack of judicial specialisation,
and problems in the administration of court files;

-

the procedural rules on pleadings;

-

an insufficient emphasis on early settlement, both prior to and after the
commencement of litigation;

-

ineffective pre-trial case management;

-

lengthy trials and potential delay in judgment delivery; and

-

a continuing focus on party appointed experts.

193

191

Australian Financial Review, 20 September 2013.
A. Marfording and A. Eyland, ’Civil Litigation in New South Wales: Empirical and Analytical
Comparisons with Germany‘, University of New South Wales Faculty of Law Research Series
2010, Working Paper 28, July 2010, available at
http://law.bepress.com/unswwps-flrps10/art28 (accessed 20 September 2013).
193
A. Marfording and A. Eyland, ’Civil Litigation in New South Wales: Empirical and Analytical
Comparisons with Germany‘, University of New South Wales Faculty of Law Research Series
2010, Working Paper 28, July 2010, available at
http://law.bepress.com/unswwps-flrps10/art28 (accessed 20 September 2013).
192
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Discussion Questions
From a timeliness perspective, are some case management approaches
better than others?
To what extent should early referral to ADR or other approaches be used in
case management within courts and tribunals?
Can disputes be readily tracked into fast resolution arrangements with
existing case management processes?
Should judges have more powers to manage litigation and its pace?
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5

Chapter Five – Technology and Timely
Dispute Resolution

Introduction
5.1

Technology continues to have a significant impact on timeliness in the justice
system. On the one hand, technology has often increased (rather than
decreased) the documentation and material used by those in dispute. On the
other hand, technology has the capacity to reduce the time involved in dispute
resolution by enabling prompt, more focused and online engagement, better
tracking and by supporting collaborative and innovative processes into the
future. The following analysis of technology as an emerging factor in timeliness
will be a focus area of the Timeliness Forum to be held in 2014.

5.2

There are a number of areas in which technology is impacting on the justice
system that are discussed in this Chapter. These can be grouped into four areas;
1. Changing process technology. This includes using technology as a medium to
‘support or supplant’ existing processes (for example, through the use of
video and Skype conferencing) to replace steps or stages in dispute resolution
with basic artificial intelligence solutions and online dispute resolution.
2. Using technology to change styles of interaction. In particular, using more
collaborative ‘working together’ techniques to prepare documents, manage
tasks and disputes and provide more support and referral avenues for
disputants.
3. Improving case management, reporting and data collection. This can take
place through the use of disputant- (rather than service-) focused inputs and
through efficient tracking technologies.
4. Using data in different ways. This can be either as ‘big data’ 194 to link
timeliness criteria and data fields or to map and promote transparency and
comparability. This development is also coupled with a growth in social media

194

Big data’ – This term is used to describe big and complex data-sets that are hard to use,
difficult to report on, search, share or analyse. Many courts and tribunals have data-sets that
are cumbersome and require specially written programs to enable analysis about timeliness
issues to take place. This big data can, however, reveal much about timeliness, particularly if it
can be linked or if it can be managed in a way that enables analysis to take place. For big data
to be useful into the future, some common data definitions are necessary and common
variables need to be collected.
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and internet use that promotes the spreading of information and the
exchange of views among disputants.
5.3

Given the geographical limitations and remote access issues that can arise in a
vast and relatively sparsely populated country such as Australia and the reality
that disputes can include international, national and local interaction,
supported technological solutions are likely to exert a significant influence on
the justice system into the future. In addition, the ‘digital divide’ issues that
existed in the past are decreasing as simpler technologies have evolved and as
internet access has increased across communities. Each of these factors,
coupled with growing technological competencies and preferences, means that
technological approaches are likely to be extended into the future.

Changing Process Technology
5.4

Online dispute resolution (ODR) has grown significantly in the past decade in
Australia and overseas. 195 ODR is ‘dispute resolution processes [that are]
conducted with the assistance of information and communications technology,
particularly the Internet’. 196

5.5

Internet access to Australian households increased to more than 73 per cent in
2010 and 2011. 197 Internet access tends to be higher in households with
children. Comprehensive recent research on internet usage in Australia shows
that, despite rapid growth in internet use in the Australian community, there
are still some minority groups within the community who have limited or no
access to this technology. These groups include homemakers, older people,
people with less education and lower-income individuals. 198 Also, families in
rural households are less likely to have internet usage than those living in
capital cities (81.8 per cent outside capital cities compared to 89.6 per cent
living in capital cities). 199

195

T. Sourdin and C. Liyanage, ‘The Promise and Reality of Online Dispute Resolution in
Australia’ in Wahab, Katsh and Rainey (eds), Online Dispute Resolution: Theory and Practice —
A Treatise in Technology and Dispute Resolution (Eleven International Publishing, The Hague,
2011), 457.
196
M. Conley Tyler and M. McPherson, ‘Online Dispute Resolution and Family Disputes’ (2006)
12 Journal of Family Studies 1 at 5.
197
See
http://www.abs.gov.au/ausstats/abs@.nsf/Latestproducts/8146.0Media%20Release1201011?opendocument&tabname=Summary&prodno=8146.0&issue=2010-11&num=&view=
(accessed 12 September 2013).
198
S. Ewing and J. Thomas, CCi Digital Futures 2012: The Internet in Australia (Administrative
Review Council [ARC] Centre for Excellence for Creative Industries and Innovation, 2012), v,
available at http://apo.org.au/research/cci-digital-futures-2012-internet-australia (accessed
23 September 2013).
199
S. Ewing and J. Thomas, CCi Digital Futures 2012: The Internet in Australia (ARC Centre for
Excellence for Creative Industries and Innovation, 2012), 3, available at
http://apo.org.au/research/cci-digital-futures-2012-internet-australia (accessed 23 September
2013).
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5.6

Many commentators suggest that ODR has the potential to reduce delay and
broaden the range and reach of existing dispute resolution services:
Compared to the costs of litigation or even prolonged alternative
dispute resolution, the investment in online technologies is potentially
200
both value adding and cost saving.

5.7

Online options can include those that replicate face-to-face interactions in
online settings (discussed further below) or may include new technologies that
provide negotiation support, indicative outcome information and advice.
Bellucci, Macfarlane and Zeleznikow suggest that, in the Australian context,
‘computers can help negotiation by providing quick and easily accessible
decision support’. 201 In this way, technology can play an increasing role in some
forms of dispute resolution (particularly in the family area) and support faster
negotiations and dispute resolution with the development of online negotiation
support systems: 202
Many negotiation support systems such as AdjustedWinner, Smartsettle
and FamilyWinner use bargaining and game theory to provide win-win
solutions to participants in disputes. Adjusted Winner and SmartSettle
can be used to provide negotiation advice, whereas Split-Up, FamilyWinner and Asset Divider … focus upon decision support for
203
negotiation.

5.8

In Australia, the area of family law has seen widespread growth in the
application of ODR in the telephone and internet-based conferencing
technologies. In discussing the statistical trends of this growth, Bilinsky notes
that:
… most family/divorce/access/support issues take place in families
where the age of the parties are often under 35. This demographic
group is familiar with technology as well as having access to technology.
Given the large geographic challenges faced in Australia, this factor
204
alone is driving the use of this system.

5.9

In the family area, many disputes are now dealt with through the Family
Relationship Advisory Line (FRAL), Telephone and Online Dispute Resolution
Service (TDRS) and increasingly across Australia through video conferencing
(Skype or purpose built). These options are particularly suited to disputants
who may be geographically isolated from services or one another and also in
circumstances where family violence may be an issue. Some issues about the

200

E. Bellucci, D. Macfarlane and J. Zeleznikow, ‘How Information Technology Can Support
Family Law and Mediation’ in W. Abramowicz, R. Tolksdorf and K.Węcel (eds), Business
Information Systems 2010 Workshops (Springer-Verlag, Berlin, 2010), pp. 243, 252.
201
E. Bellucci, D. Macfarlane and J. Zeleznikow, ‘How Information Technology Can Support
Family Law and Mediation’ in W. Abramowicz, R. Tolksdorf and K. Węcel (eds), Business
Information Systems 2010 Workshops (Springer-Verlag, Berlin, 2010), pp. 243, 243.
202
th
T. Sourdin, Alternative Dispute Resolution (4 ed, Thomson Reuters, Sydney, 2012).
203
E. Wilson-Evered, D. Macfarlane, J. Zeleznikow and M. Thomson, ‘Towards an Online Family
Dispute Resolution Service in Australia’ (Paper, 9th Forum on New Technologies of
Information and Communication Applied to Conflict, Buenos Aires, 2–3 June 2010,), 4–5,
available at http://www.odrandconsumers2010.org/wp-content/uploads/2010/06/3.2Wilson_Towards_Online-1.pdf (accessed 12 September 2013).
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D. Bilinsky, Report from the ODR Conference in Buenos Aires (ODR and Consumers 2010,
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increased use of technology include concerns about privacy, confidentiality,
ease of use and the impact of reduced face-to-face interaction.
5.10 The most comprehensive and recent study of the use of technology in the
Family Dispute Resolution (FDR) area was undertaken by Relationships Australia
in 2011, which evaluated an Online FDR (OFDR) project funded by the
Commonwealth AGD. 205 In the context of timeliness, it was noted that these
processes were expected to be and often were faster:
As evidenced by respondent comments, clients may hold particular
expectations of online services—of note, themes relating to speed of
206
service and convenience emerged from the data.

5.11 The Relationships Australia report found that there were very high rates of
satisfaction with the OFDR services that were set up as part of the project in
Queensland. Their research suggests that many factors support the use of
effective OFDR. The factors include:
•

the type of technology – the ease of use, reliability, accessibility
and staff assistance (help desk and like supports);

•

the skills and experience of staff; and

•

the training given to staff.

207

5.12 Other technology that supports disputants in this area includes ‘supportive
service technology’, such as that offered by Anglicare in Tasmania where ecounselling is provided to clients in the remote north-west of that state. 208 Realtime counselling is provided online using software developed by that
organisation. Partnerships have been developed with local community
organisations that allow clients to use their computer facilities for counselling
sessions. 209
5.13 There are numerous examples of dispute resolution that are conducted
completely online in the consumer sector. One of the largest commercial
operators in this area is Modria. 210 These systems that mainly deal with
consumer disputes and specialise in large-scale operations and Modria have
dealt with more than 400,000 disputes. The eBay and PayPal online systems

205

Relationships Australia, Development and Evaluation of On Line Family Dispute Resolution
Capabilities (Relationships Australia, 2011).
206
Relationships Australia, Development and Evaluation of On Line Family Dispute Resolution
Capabilities (Relationships Australia, 2011), 147.
207
Relationships Australia, Development and Evaluation of On Line Family Dispute Resolution
Capabilities (Relationships Australia, 2011), 150–187.
208
H. Brookes and T. Smith, ‘Servicing rural and remote communities through e-counselling’
(2010) 16 Family Relationships Quarterly: The Newsletter Of The Australian Family
Relationships Clearinghouse 14, available at
http://www.aifs.gov.au/afrc/pubs/newsletter/frq016/index.html (accessed 23 September
2013).
209
H. Brookes and T. Smith, ‘Servicing rural and remote communities through e-counselling’
(2010) 16 Family Relationships Quarterly: The Newsletter Of The Australian Family
Relationships Clearinghouse 14 at 15–16, available at
http://www.aifs.gov.au/afrc/pubs/newsletter/frq016/index.html (accessed 23 September
2013).
210
See https://www.modria.com/ (accessed 12 September 2013).
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deal with approximately 60 million matters per year. 211 These systems are
expanding rapidly, particularly in Europe, following the establishment of the EU
ODR regulation, which will become fully operational in 2015. This extensive
system has already been set up in some European countries and deals with
consumer disputes. 212 In areas beyond consumer dispute resolution, there has
been less growth in fully online options.
5.14

There is some growing convergence between these online systems and court
and tribunal systems outside Australia. For example, in British Columbia in
Canada, a new Civil Dispute Tribunal is intended to operate using an online
platform so that disputants will make initial contact and commence
proceedings through an online format. 213 It is intended that processes used by
the Tribunal will be mainly online, at least initially. 214 Online-supported
negotiation and supported online dispute resolution are features of the
system, together with adjudication, with most cases decided ‘… on evidence
and arguments submitted through the tribunal’s online tools. However, when
necessary, the adjudicator will have discretion to conduct a telephone or video
hearing’. 215

5.15

In Ireland, the Northern Ireland Courts and Tribunal Service now offers an
online process in respect of small claims. A specialised Civil Processing Centre
operates according to time-based and other rules to make orders, although
final adjudication remains a face-to-face option. 216

5.16 Those within the litigation system have noted that technology changes have the
potential to dramatically transform the way in which dispute resolution is
carried out. 217 Within the court system, e-callovers, 218 e-filing, 219 video
conferencing and applications 220 are now commonplace in many jurisdictions.
Technology courts, virtual courts or cyber courts now exist in many
211

See https://www.modria.com/ (accessed 12 September 2013).
See a discussion of these developments at
http://www.infolaw.co.uk/newsletter/2013/01/online-dispute-resolution/ (accessed 12
September 2013).
213
http://www.ag.gov.bc.ca/legislation/civil-resolution-tribunal-act/ (accessed 12 September
2013).
214
http://www2.news.gov.bc.ca/news_releases_2009-2013/2012JAG0068-000600.htm
(accessed 13 September 2013).
215
See http://www.ag.gov.bc.ca/legislation/civil-resolution-tribunal-act/pdfs/CRT-BusinessModel.pdf (accessed 13 September 2013).
216
See
http://www.courtsni.gov.uk/SiteCollectionDocuments/Northern%20Ireland%20Courts%20Gall
ery/Online%20Services%20User%20Guides/Small%20Claims%20Online%20User%20Guide.pdf
(accessed 13 September 2013).
217
Australian Law Reform Commission (ALRC), Review of the Adversarial System of Litigation.
Technology – What it Means for Federal Dispute Resolution, Issues Paper 23 (ALRC, Canberra,
1998), available at
http://www.austlii.edu.au/au/other/alrc/publications/issues/23/ALRCIP23.html (accessed 23
September 2013).
218
For example, New South Wales Land and Environment Court.
219
For example, Federal Court of Australia.
220
Bail applications are commonly carried out by video in the Supreme Court of New South
Wales.
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jurisdictions, 221 and the presence of such initiatives may produce more
participatory court processes as well as better communication and document
management. Other changes have occurred in the handling, collation and
storage of information and in the way that research occurs. The information
available online increases access to court systems and can assist parties to
observe and understand what takes place within the court system.
5.17 While many technology and virtual courts do not necessarily support online and
alternative dispute resolution (ADR) processes, some do. Some envision that
this will become an increasingly important way to deliver ADR services to the
community. The Federal Court of Australia, for example, developed the eCourt
forum as early as 2001, 222 which has now been extended to include an online
courtroom that is integrated with an eLodgment system. 223
5.18 The eCourt forum ‘is a virtual courtroom that assists in interlocutory matters
and allows for directions and other orders to be made online’. 224 The eCourt
forum can also be used in mediation, to assist with case management and
includes messaging and other services. The eCourt enables updated online
conversations to take place, and protocols have been developed to assist users
and the court.
5.19 These newer technologies can reduce delay by supporting earlier resolution and
also by supporting the faster exchange of documentation and more rapid
communication. For example, the RedCrest system that is in use in the Supreme
Court of Victoria TEC list (see Chapter 5) means that documents can be
exchanged, worked on collaboratively and service requirements can be
dispensed with under certain circumstances. Many technologies also support
negotiation and are oriented towards providing information, which can mean
that unnecessary delays (due to confusion or a lack of information) are
reduced.

New Styles of Interaction
5.20 Information technology can provide opportunities to facilitate communication
and so assist in prevention and management of disputes, to provide information
to parties and to complement, or substitute for, traditional face-to-face

221

See http://www.judiciary.gov.hk/en/crt_services/tech_crt.htm (accessed 13 September
2013).
222
See http://www.fedcourt.gov.au/ecourt/ecourt_slide.html (accessed 30 May 2011); see
Justice B. Tamberlin, ‘Online dispute resolution and the courts’(Paper presented to the United
Nations Third Annual Forum on Online Dispute Resolution, held in Melbourne on 5–6 July
2004), available at http://www.odr.info/unforum2004/tamberlin.htm, note 14.
223
See http://www.fedcourt.gov.au/online-services/ecourtroom (accessed 13 September
2013).
224
Justice B. Tamberlin, ‘Online dispute resolution and the courts’(Paper presented to the
United Nations Third Annual Forum on Online Dispute Resolution, held in Melbourne on 5–6
July 2004), available at http://www.odr.info/unforum2004/tamberlin.htm, note 14.
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interventions. 225 Outside the courts, there has been extensive work in this area.
For example, Consumer Affairs Victoria (CAV) provides a partial ODR
environment. Not only does it provide full support packages for those involved
in consumer disputes, but also it provides for lodging of complaints in an online
environment. 226
5.21 As with some other schemes, CAV uses technology to maintain contact with
consumers. The 2010 Annual Report noted:
In May, Consumer Affairs Victoria launched on Twitter. We now tweet
court outcomes, consumer alerts, media releases, advice and tips to
help consumers, traders and industry. Twitter enables us to disseminate
information quickly and connect with some target markets that were
227
traditionally hard to reach.

5.22 Technology is changing the way in which disputes progress through the justice
system. For example, newer ‘cloud’ technology has the potential to enable all
participants in a dispute as registries to have instant access to all of the
information relevant to a dispute. Disputants can provide instant links to
websites where documents may be held via clusters of interested parties in
secured groups on the internet.
5.23 Newer communication approaches have the potential to overtake the
limitations of e-mail and offer new collaborative styles and processes. Together
with online meeting facilities, the interactions that have traditionally slowed
down capacity to respond ‘on time’ can now be instantaneous. In addition,
parties constantly communicating in groups can develop more sophisticated
and timely solutions to process issues as well as the final outcome of the case.
Creating rules around these interactions to ensure that due process is followed
will be the new challenge for justice agencies. Many Australian ADR
environments now use Facebook, Twitter and YouTube to engage with business,
consumers and stakeholders about dispute resolution and to support dispute
228
avoidance and self-managed negotiation strategies.
5.24 In addition, technology is already replacing some court and dispute resolution
processes. Networking sites and social media may offer a new source of
accountability on timeliness for courts and tribunals. In the business sector,
various sites now exist where people actively monitor responsiveness and posit

225

National Alternative Dispute Resolution Advisory Council (NADRAC), Dispute Resolution
and Information Technology Principles for Good Practice (Draft) (2002), 2, available at
http://www.nadrac.gov.au/publications/PublicationsByDate/Documents/Dispute%20Resolutio
n%20and%20Information%20Technology%20-%20Principles%20for%20Good%20Practice.pdf
(accessed 13 September 2013).
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See Consumer Affairs Victoria, ‘Make a complaint’, available at
http://www.consumer.vic.gov.au/contact-us/make-a-complaint (accessed 13 September
2013).
227
Consumers Affairs Victoria, Informed Consumers. Responsible Traders, Annual Report
(2009–10), 40, available at http://annualreport.consumer.vic.gov.au/previous-annualreports/pdf/CAV-Annual-Report-2009-2010.pdf (accessed 13 September 2013).
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http://gov2.net.au/blog/2009/12/31/guest-post-the-victorian-department-of-justice-andweb-2-0/#more-1750 (accessed 13 September 2013).
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solutions to improve service. 229 The issue will be how best to engage with these
emerging and pervasive critics as well as with more constructive commentators.
‘Court user groups’ – which can play an important role in court delay reduction
programs – may be challenged by informal commentators. Similarly, people
interacting with courts may have new access to information that was difficult to
access before or was delivered via legal advocates.
5.25 In the quest to find innovative approaches to case management that use
information technology to streamline judicial and legal processes, an important
area for development will be improving systematic collection of data regarding
quality of processes, including data to measure delays and timeliness. 230
5.26 New technology presents a range of challenges for court legislators and is giving
rise to new litigation industries that provide forensic oversight of data analysis
processes, encryption and ‘cloud’ collaborative processes between litigation
participants. All of these technologies might support timeliness. In light of this,
there may be a challenge posed by this new technology and industry – that of
ensuring that courts and tribunals adapt in order to remain relevant.

Impact on Case Management
5.27

At the most basic level, technology is having an impact on filing, case
management and reporting. Progress is being made on the legislative front to
recognise and facilitate electronic processes as being essential to the courts.
For instance, in Western Australia, the Courts and Tribunals (Electronic
Processes Facilitation) Bill 2013 was introduced in September 2013. According
to the explanatory memorandum, the purpose of the Bill is to provide courts
and tribunals with broad, overarching powers to carry out processes
electronically where appropriate and mandate that, where a document is in
electronic form, or a process is to be performed electronically, it will be
afforded the same legal status as anything in paper form or carried out using a
paper process. 231 These initiatives, coupled with robust efiling frameworks, are
intended to promote more rapid processing and exchange of material.

5.28

Some courts and tribunals are using technology in different ways to expand the
range of options available to support more collaborative workspaces. The
Administrative Appeals Tribunal (AAT) and the Federal Court of Australia are
both active in this area as an extension of existing e-court facilities. As noted in

229

For example, the Social Media Centre used by the National Australia Bank (NAB) in
Melbourne: see http://www.zdnet.com/au/nab-launches-social-media-centre-in-melbourne7000008196/ (accessed 13 September 2013).
230
One such system being the Integrated Courts Management System (ICMS), proposed in
2008 by the Department of Justice, and which is currently on hold. Information about this is
available at
http://www.audit.vic.gov.au/reports__publications/reports_by_year/2009/20090610_icms.as
px (accessed 13 September 2013).
231
Courts and Tribunals (Electronic Processes Facilitation) Act 2013 WA, available at
http://www.parliament.wa.gov.au/publications/tabledpapers.nsf/displaypaper/3910615cf138
f8f86c01948548257be4000c94a0/$file/tp-615.pdf (accessed 17 September 2013).
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the Self-Represented Litigants: Literature Review and Research report 232 by the
Australian Centre for Justice Innovation (ACJI) in 2012, these technologies have
the capacity to produce higher-quality analytical data about the passage of
disputes in the litigation system. They may also present and enable more
demographic information to be linked to timeliness concerns and thus to allow
for a better understanding of the needs and issues of disputants.
5.29

Another example of the way in which technology is being used arises in the
Supreme Court of Victoria, which has introduced Electronic Case Management
with the Technology, Engineering and Construction List. This ‘ground-breaking’
electronic list management system is expected to significantly enhance
communication between the court and the parties to such litigation. 233

Using Big Data
5.30

Innovation in the use of technology in the justice system has recently focused
on finding ways of accessing what is known as ‘big data’. The inferential
techniques being used on big data can offer great insight into many
complicated issues, in many instances with remarkable accuracy and
timeliness. The quality of business decision-making, government
administration, scientific research and much else can potentially be improved
by analysing data in better ways. 234

5.31

Researchers at the Hague Institute for the Internationalisation of Law studying
big data’s impact on the justice environment have noted that these benefits
are generally not being realised:
For most justice systems, the goal of court information systems is to get
accurate statistics about workloads, disposition times, sentence rates,
appeal and reversal rates, etc. However, our research indicates that
existing court IT and organisational tools and mechanisms have limited
capacity to extract valuable knowledge and insights from massive data
235
sets.

5.32

Ingo Keilitz, an expert consulting with justice institutions throughout the world
on measuring and improving their performance, offers the following example
of how big data could affect court administration issues such as court
consolidation:

232

See E. Richardson, T. Sourdin and N. Wallace, Self-Represented Litigants: Literature Review
and Research (ACJI, Monash University, Melbourne, November 2012), available at
http://www.civiljustice.info/ (accessed 24 September 2013).
233
See Supreme Court of Victoria, Annual Report 2010–2011 (Supreme Court of Victoria,
Melbourne, 2011), 54, available at
http://www.supremecourt.vic.gov.au/home/library/supreme+court+of+victoria+201011+annual+report (accessed 13 September 2013).
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D. Bollier, ‘The Promise and Peril of Big Data’ (2010) The Aspen Institute, 2, available at
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(accessed 14 September 2013).
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For example, court location data could be compared against a number
of public databases with information from inside and outside the justice
system including Zip codes, populations, demographics of the
population (race, age, disability), travel times between locations,
numbers and types of cases heard by different courts, levels of courts,
236
and availability of public transportation.

5.33 The result of this analysis would allow advocates and opponents of various
court consolidation models to consider the effect on distance and timeliness:
Results may allow advocates and opponents to compare various court
consolidation models and say, for example, that the consolidation of
courts from ten locations to three would increase the average distance
and driving time to the nearest court from 3.1 miles and a ten minute
commute to 4.5 miles and a fourteen minutes, where the overall
average can be disaggregated by age of citizens, income levels, case
237
type and so forth.

5.34

In various forms of dispute resolution and in litigation, computer-assisted
document coding and review, often referred to as ‘predictive coding’, 238 for the
analysis of large sets of data is likely to have a ‘game-changing’ impact on
timeliness. The technology collapses the time (and costs) needed to review
millions of pages of discovered material, to identify relevant aspects without
devoting massively costly person hours. 239 Until recently, as noted by the
Australian Law Reform Commission (ALRC) Report entitled Discovery in Federal
Courts, 240 discovery processes could contribute significantly to problems of
delay.

5.35 Other, less sophisticated technologies exist that can organise legal discovery
files to simplify and reduce the time necessary to review and analyse files. 241 In
the near future, all types of discovery may be lodged in the newer formats and
require different arrangements. Already, many judges are taking advantage of
the opportunity and requesting reviewed material with far tighter timelines.
236

I. Keilitz, ‘The Courts’ Big Data: What If Only?’ (2013), available at
http://made2measure.blogspot.nl/2012/11/big-data-data-analytics-and-access-to.html
(accessed 14 September 2013).
237
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(accessed 14 September 2013).
238
M. Tamburro, ‘The Future of Predictive Coding – Rise of the Evidentiary Expert’ Findlaw
(website) (25 July 2012), available at http://technology.findlaw.com/electronic-discovery/thefuture-of-predictive-coding-rise-of-the-evidentiary-expert-.html (accessed 13 September
2013).
239
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Times (online) (4 March 2011), available at
http://www.nytimes.com/2011/03/05/science/05legal.html?_r=0 (accessed 13 September
2013).
240
Australian Law Reform Commission, Discovery in Federal Courts (Consultation Paper No 2,
November 2010) (ALRC Report), available at
http://www.alrc.gov.au/sites/default/files/pdfs/publications/Whole%20Discovery%20CP.pdf
(23 September 2013).
241
Stratify, ‘Stratify Legal Discovery 6.0 Service Expands Discovery Capabilities and Increases
Attorney’ Findlaw (website), available at http://technology.findlaw.com/electronicdiscovery/stratify-legal-discovery-6-0-service-expands-discovery.html (accessed 13 September
2013).
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Conclusions
5.36 As far as government’s contribution to the development of ODR is concerned,
there are several government or supported national bodies that have been
involved in the development of ODR. For example, they include the ALRC and
various dispute resolution organisations that now specialise in ODR. 242 As noted
previously, some aspects of ODR have been addressed in several National
Alternative Dispute Resolution Advisory Council (NADRAC) reports. For
example, the On-line ADR Background Paper in 2001 243 and the Resolve to
Resolve – Embracing ADR report to improve access to justice in the federal
jurisdiction in 2009 244 provided an overview of ODR together with advantages,
disadvantages and barriers to its development. In addition, there are several
245
specific research reports that focus on online ADR.
5.37

There are, however, issues about how technology can be integrated and used
effectively in the justice system and more particularly in courts and tribunals
that often operate ‘legacy’ systems with content management features that
make it difficult to add and support more sophisticated systems. In addition,
filing systems remain paper based in many areas, and there are cultures
operating within and outside the litigation system that may find it difficult to
adapt to newer technologies. Nonetheless, these newer technologies have the
capacity to improve the time taken to deal with disputes by supporting the
exchanges of material, enabling prompt exchanges to take place, ensuring that
data is relevant and produced in a way that encourages sophisticated planning
responses and by creating more innovative processes that enable people to
access justice processes with greater ease.

Discussion Questions
What barriers exist to prevent the introduction of technological
improvements?
How can the justice system respond to technological changes to improve
timeliness? Is a coordinated response useful?

242

Telecommunications Industry Ombudsman, available at
http://www.tio.com.au/publications/TIO_talk_issues/30/30.6.htm#onlineadr (accessed 30
May 2011).
243
NADRAC, On-line ADR, Background Paper, 2001, 14-16, available at
http://www.nadrac.gov.au/publications/PublicationsByDate/Documents/Online%20ADR%20B
ackground%20Paper.doc (accessed 13 September 2013).
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federal jurisdiction, Report to the Attorney-General (2009), available at
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.pdf (accessed 13 September 2013).
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See NADRAC, On-line ADR, Background Paper, 2001, note 6, available at
http://www.nadrac.gov.au/publications/PublicationsByDate/Documents/Online%20ADR%20B
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6

Chapter Six – Changing Processes to
Support Timely Dispute Resolution

Introduction
6.1

Partly in response to concerns about delay, there have been numerous process
innovations introduced into the justice system over the past three decades.
These innovations range from the setting up of the extensive external dispute
resolution (EDR) environment and the establishment of super tribunals to
support a range of resolution processes as well as more managerial and
‘blended’ approaches used by judges in courts.

6.2 Some innovations in the court and tribunal system include the development of
hybrid processes that enable alternative dispute resolution (ADR) components
to be more closely linked to the judicial role. Developments in terms of the
Early Neutral Evaluation (ENE) program at Magistrates’ Courts (previously
discussed) and judicial mediation are examples in the Victorian jurisdiction.
There has also been considerable growth in this system in terms of referral of
matters to either internal or external ADR practitioners who may mediate,
conciliate, provide expert views, or less frequently, arbitrate issues.
6.3 There are some innovations in process that have been directed at improving
adjudicative processes in courts. For example, one innovation is the
development of concurrent evidence or ‘hot tubbing’ approaches where expert
evidence is given simultaneously as part of a court hearing process. The
development of therapeutic judicial processes, problem-solving courts and the
Less Adversarial Trial (or LAT in the family context) are designed to promote
more effective and durable outcomes although may not result in faster
hearings. These processes may impact on timeliness by, in some cases, making
adjudicative processes more time efficient (if, for example, cross examination
of experts is shortened) or may lengthen the time that a matter is in the
‘system’ if judicial review is required (although this may ultimately reduce court
contact into the future and impact on recidivism rates).
6.4

The increasingly prominent role of ADR within courts and tribunals and the
relationship with timeliness concerns is reflected in legislation, practice notes
and a variety of court-based ADR programs and can be linked to overarching
obligations; for example, the 2012 Family Court Case Management
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Guidelines. 246 While encouraging agreements, the court has taken
responsibility for the ‘pace’ of the case and for setting time standards. In
particular, the Guidelines provide:
•

•

•

•

•

6.5

The Court has primary responsibility for ensuring that cases
progress at the appropriate pace, rather than allowing the parties
or their lawyers to undertake that responsibility.
The Court has a duty to assist parties to reach their own
agreement by providing alternative dispute resolution
procedures and giving parties the opportunity to be involved in
informal negotiations. Parties are to be informed of the range of
settlement options available and advised that there are other
financial and emotional benefits in reaching agreement.
Without limiting the generality of this paragraph, the court may
direct any or all of the parties to confer on a ‘without prejudice’
basis for the purpose of identifying, resolving or narrowing the
points of difference between them.
As the overwhelming majority of cases are resolved by
agreement, parties should be informed of this fact and
encouraged to believe that settlement of their matter is the likely
outcome. However, if parties are unable to resolve their dispute
by agreement, they are entitled to a judicial determination.
The Court, having regard to the interests of the parties and their
children, must set, monitor and enforce realistic time limits for
the conduct of cases so that the parties are fully prepared to
247
participate at each stage of the proceedings.

All courts and tribunals in Australia now have some form of ADR connected to
the court or tribunal. The form and nature of the ADR processes vary
significantly. Often, cases will be referred to an ADR process that either is
supported by internal ADR practitioners or by external practitioners. The
Productivity Commission’s 2012 Report on Government Services (RoGS) notes
that, within the litigation system, diversion to ADR programs supports faster
dispute resolution, 248 and cites examples that include ADR, and more
specifically mediation, noting that:
[a] court may require parties to complete a mediation program within a
specified time, or can consider the timeframe to be ‘open-ended’ (for
example, referrals to the National Native Title Tribunal). Completion
time can also be affected by the complexity of the dispute and the
number of parties involved, and can therefore vary significantly from
case to case.

6.6 As discussed previously, the relationship of pre-action ADR to the court and
tribunal system may be somewhat limited. Although ADR is now often used as a
pre-condition to the commencement of proceedings, courts may have little
246

Family Court of Western Australia, Case Management Guidelines (7 May 2012), available at
http://www.familycourt.wa.gov.au/_files/Case_Management_Guidelines_7May2012.pdf
(accessed 25 September 2013).
247
Family Court of Western Australia, Case Management Guidelines (7 May 2012), available at
http://www.familycourt.wa.gov.au/_files/Case_Management_Guidelines_7May2012.pdf
(accessed 25 September 2013).
248
SCRGSP (Steering Committee for the Review of Government Service Provision) 2012, Report
on Government Services 2012 (Productivity Commission, Canberra), 7.32, available at
http://www.pc.gov.au/gsp/rogs/2012 (accessed 25 September 2013).
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information about how long this took or whether it produced a narrowing of
issues or promoted the timely resolution of disputes.
6.7 Outside the court and tribunal system, there has been extensive process
adaptation. Child-inclusive, child-focused and other models of mediation are
now well established in the family area. There are also blended conciliation and
adjudication models that are used in some dispute areas in Australia (most
notably the NSW Workers Compensation jurisdiction), where strict timelines are
imposed and a conciliation conference (where a matter is not resolved) is
followed by an adjudication within a few weeks (conducted by the same
arbitrator). Other innovations include collaborative practice, now widely used in
family dispute resolution, which supports dispute resolution outside courts and
may play an increasingly important role in other dispute areas as well.
6.8 In many external dispute resolution schemes that are located outside the court
and tribunal system, a mix of processes may be used. The Financial Ombudsman
Service (FOS), for example, uses a mix of facilitative, advisory and determinative
processes. Many processes outside the court and tribunal system focus on
telephone conciliation, and some use forms of video conferencing (see Chapter
5) or may make use of technology in other ways.
6.9 The extent to which these processes are evaluated varies across areas, and the
data gaps that have previously been discussed mean that much ADR activity is
not measured or considered in the context of timeliness indicators.

Impact of ADR
6.10

Despite the lack of clear data relating to timeliness, ADR plays an important
role in achieving timeliness in the resolution of disputes across the civil justice
sector partly because it may support earlier dispute resolution. More often
than not, if an ADR process has not been used in the pre-action area, ADR will
be used once proceedings commence in a court or tribunal (and may be used
more than once). ADR practitioners include judicial officers, court staff,
registrars, legal practitioners, mediators accredited through the National
Mediator Accreditation System (NMAS), Family Dispute Resolution
Practitioners (FDRPs), experts conducting evaluative processes (or working as
referees), medical practitioners who may make up a panel, arbitrators, dispute
review boards, community workers and others.

6.11

ADR can be used as a result of a court referral, contract, legislation, private
agreement, regulatory scheme, standard, obligation or through agreement.
ADR has been used in immigration, tax, medical, injury, estate, commercial,
construction, family, workplace, property, administrative law, planning,
environmental and other categories of dispute. ADR takes place through a
myriad of EDR schemes in the banking, retail lease, financial and health sector
as well as through specialist conciliation and state-based services and in the
private sector. In the court and tribunal system, a mix of private and
government ADR practitioners conduct much of the ADR work.
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6.12

The impact of this vast ADR system on timeliness and activity in the court and
tribunal sector is even less clear than the impact in the external ADR
environment. This is partly because many available court statistics regarding
the period before and after the introduction of extensive ADR arrangements
are somewhat questionable. Many of these court and tribunal IT systems relied
on limited, and at times inaccurate, technologies into the 1990s. Considering
court and tribunal statistics can also be an unreliable marker as increased ADR
use has been coupled with significant legislative changes that have limited
litigation in some areas (for example, in the personal injury area) and increased
litigation in others (wills and estates). However, in the early 1980s, a ‘litigation
explosion’ had been forecast, and numerous court-led ADR initiatives (for
example, the Spring Offensive and the portals scheme) undoubtedly cleared
backlogs within courts. The continuing use of ADR has also meant that many
civil matters currently commenced within courts and tribunals are likely to be
resolved through an ADR process.

Court and Tribunal Use of Processes
6.13

As noted previously, there has been significant innovation in court and tribunal
processes to support timely resolution. Some of these innovations can be
linked to case management and more managerial approaches to judging (see
previous Chapters), while others have been oriented towards changing hearing
processes so that the time taken in a hearing process is reduced.

6.14 These processes vary across jurisdictions, and some are integrated into the
judicial hearing process. However, it is unusual for judges to conduct ‘mini
trials’ or to mediate (as is the case in some overseas jurisdictions). Commonly,
judges will use an ‘add-on process’ in some jurisdictions and may consider delay
issues when they do so. For example, in NSW, in the past it was relatively
common to use a ‘referee’ to determine an aspect of a dispute (and in some
cases most issues in dispute). In New South Wales, in Park Rail Developments
Pty Ltd v RJ Pearce Associates Pty Ltd, 249 Smart J stated that when deciding
whether to refer a question to a referee, the matters that will generally require
consideration are (our emphasis):

(a) the suitability of the issues for determination by a referee and the
availability of a suitable referee;

(b) the delay before the court can hear and determine the matter and
how quickly a suitable referee can do so …;

(c) the prejudice the parties will suffer by any delay;
(d) whether the reference will occasion additional costs of significance or
is likely to save costs;

249

Park Rail Developments Pty Ltd v R J Pearce Associates Pty Ltd (1987) 8 NSWLR 123.
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(e) the terms of any reference including the issues and whether they
should be referred for determination or inquiry or report. 250

Although the NSW Supreme Court ’has power to appoint a referee against the
wishes of both parties‘, Smart J said, ’it is understandably cautious in doing so.” 251
6.15

Other ADR programs that are more closely linked to the judicial process have
been used in Australian courts. For example, the County Court of Victoria
trialed Judicial Settlement Conferences in WorkCover serious injury
applications, being informal conferences held in a courtroom before a County
Court judge, with the parties’ representatives present. The court reported that,
at 30 June 2012, approximately 30 per cent of the cases conferenced had
settled at the Judicial Settlement Conference or within the following 60 days. 252
This is an example of how court-assisted ADR has in the past, to some extent,
helped to resolve some cases and reduce delay in having hearings listed.

6.16

Some judicial officers find this an effective way to improve timeliness once
proceedings have commenced; however, overall, judicial intervention in the
settlement process is still somewhat controversial. In Victoria, a number of
issues have been raised as difficulties in judges participating in ADR. The role of
the mediator has been seen as requiring different skills from those required for
adjudication, and there has been conjecture about whether or not judicial
mediation is a constitutionally valid exercise of judicial power under the
Commonwealth Constitution. In Victoria, judicial immunity and immunity from
giving evidence now flow through from the bench to a range of ADR processes,
including mediation, in which judges may participate. 253

6.17

In most cases within courts and tribunals, there is little or no judicial
involvement in ADR. The ADR process is frequently managed by an ADR
practitioner who may be an associate judge, a mediator, a member of staff or a
private ADR practitioner. Often the ADR process can be triggered by a court or
tribunal referral or parties in a dispute will choose to use a form of ADR. The
most common form of court-referred ADR in Victoria is mediation. This can
differ from processes used in other states (for example, case appraisal remains
an alternative in Queensland). In many of these cases, there may be little, if
any, reporting about the time taken in respect of an ADR process that has been
managed by an external ADR practitioner.

6.18

In relation to court and tribunal referrals to ADR, different courts and tribunals
adopt different approaches, with some opting for early ADR referral and others
opting for late referral. Early referral may not be productive if the parties have
not had enough time to investigate issues and obtain advice; however, it has
been suggested that, when disputes are not subject to an early ADR process,

250

Park Rail Developments Pty Ltd v R J Pearce Associates Pty Ltd (1987) 8 NSWLR 123 at 130.
Park Rail Developments Pty Ltd v R J Pearce Associates Pty Ltd (1987) 8 NSWLR 123 at 129.
252
County Court of Victoria, Report of the Judges of the Court (2010–2011 Annual Report of
the County Court) (County Court of Victoria, Melbourne, 2011), available at
http://www.countycourt.vic.gov.au/annual-reports (accessed 25 September 2013).
253
See Courts Legislation Amendment (Judicial Resolution Conference) Act 2009 (Vic).
251
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they may take longer to resolve when a process is eventually used. 254 In
addition, the longer a case is litigated may have an impact on the likelihood
that ADR will result in a resolution. This is because ‘adversarial’ court-related
processes may polarise disputants and make them more inclined to behave in
an oppositional manner. 255 One study, conducted by Justice Bergin in NSW,
suggested that in certain types of cases (complex commercial) later referral
was appropriate. 256 Recent reforms in that jurisdiction and in Victoria have
been focused on encouraging and requiring parties to exchange evidence at an
earlier point in part because this may mean that earlier referral to mediation
can take place.
6.19

An important factor affecting the efficacy of ADR may therefore be related to
its timing and the ‘ripeness’ of the dispute for resolution. ‘Ripeness’ refers to
the presence of factors that may make the parties more likely to reach
agreement or may make mediation more appealing. 257 This might relate to
emotional ripeness or the degree of clarity in terms of understanding about
the issues; however, Goldberg et al have found it might not be necessary for all
issues to be apparent to enable processes such as mediation to succeed. 258

6.20

On the other hand, some commentators place importance on the ‘extent of
time pressure for resolution’ as a factor influencing the appropriateness for
mediation or some form of ADR. 259 This might be related to the idea that,
sometimes, potential litigants will only become inclined to settle once they see
how taxing the litigation process might be on them. Influential factors could
include a realisation of the mounting cost and energy investment as litigation
progresses, giving rise to an incentive to try to resolve the dispute. A study on
interstate disputes highlighted the curvilinear relationship between when the
mediation occurs and the duration of dispute. 260

6.21

Avoidable delay, where ADR is concerned, might equate to a discussion around
the timing of processes such as mediation, the parties’ willingness to engage,
or the court’s readiness to refer to such processes and divert matters from

254

T. Sourdin, Exploring Civil Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI,
Monash University, Melbourne, November 2012), 127–128, available at
http://www.civiljustice.info/ (accessed 11 December 2012).
255
T. Sourdin, Exploring Civil Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI,
Monash University, Melbourne, November 2012), 127–-128, available at
http://www.civiljustice.info/ (accessed 11 December 2012).
256
See Bergin J. at
http://www.supremecourt.lawlink.nsw.gov.au/agdbasev7wr/_assets/supremecourt/m670001
l11/bergin_2012.10.19.pdf (accessed 25 September 2013).
257
International Institute for Conflict Resolution ADR Suitability Guide (including Mediation
Analysis Screen) 2006, available at
http://www.cpradr.org/Portals/0/Resources/ADR%20Tools/Tools/ADR%20Suitability%20Scree
n.pdf (accessed 25 September 2013).
258
S. Goldberg, F. Sander and N. Rogers, Dispute Resolution: Negotiation, Mediation and Other
Processes (2nd ed, Little, Brown & Co, United States, 1992), p. 353.
259
T. Sourdin, Exploring Civil Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI,
Monash University, Melbourne, November 2012), 127–128, available at
http://www.civiljustice.info/ (accessed 11 December 2012).
260
P. Regan and A. Stam, ‘In the Nick of Time: Conflict Management, Mediation Timing, and
the Duration of Interstate Disputes’ (2000) 44(2) International Studies Quarterly 239.
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litigation. It has been noted that ‘bad’ behaviour of participants in ADR
processes can affect the timeliness of the resolution of a dispute. ‘Bad
behaviour’ can incorporate delaying tactics or a willingness to ‘take every
point’ (see discussion below). Delaying ADR or avoiding meaningful
participation by litigants may be motivated by indecisiveness, desire for further
information or a wish to extend litigation or antagonise the other party. In
these cases, where a lawyer is involved, distinguishing the conduct of lawyers
from the conduct of clients can be difficult, and sometimes the oppositional or
adversarial inclination of the lawyer will also contribute to delay. A number of
ADR initiatives have been implemented in the Supreme Court of Victoria that
support the timing of ADR at various points, including:
 The Personal Injuries List moved towards the practice of providing trial
dates at the first directions hearing, encouraging early ADR by providing a
definite trial date to motivate parties’ resolution efforts. 261
 Increased intervention by associate judges, including conducting
mediations, led to increased settlements, saving judicial time. 262
6.22

The Victorian Supreme and County Court mediation programs were evaluated
in 2007, and the evaluation report in 2008 263 indicated that a large proportion
of matters that were mediated (mostly by external mediators) were ‘old
disputes’. In that report, a distinction was made between ‘case age’ and
‘dispute age’. It was noted:
Age of dispute
2.65
There are a number of ways to measure the age of a dispute
and its relationship to resolution that are relevant to examining the
effectiveness of mediation in the Supreme and County Courts of
Victoria.
2.66
The first approach is to measure the age of the actual
dispute, from the date the ‘cause of action arose’ to the date of
mediation. This approach provides information on whether resolution
was affected by the time that has passed since the event that caused
264
the dispute occurred.

261

See Supreme Court of Victoria, Annual Report 2010–2011 (Supreme Court of Victoria,
Melbourne, 2011), 61, available at
http://www.supremecourt.vic.gov.au/home/library/supreme+court+of+victoria+201011+annual+report (accessed 25 September 2013).
262
See Supreme Court of Victoria, Annual Report 2010–2011 (Supreme Court of Victoria,
Melbourne, 2011), 53, 70, available at
http://www.supremecourt.vic.gov.au/home/library/supreme+court+of+victoria+201011+annual+report (accessed 25 September 2013).
263
See T. Sourdin, Mediation in the Supreme and County Courts of Victoria (Department of
Justice, Victoria, Australia, April 2009), available at
http://www.endispute.com.au/wpdl/Mediation%20in%20SC%20and%20CC%20of%20Victoria
%20Research%20Report_251108.pdf (accessed 25 September 2013).
264
Research suggests that the length of dispute affects the likelihood of resolution. For
example, P. Regan and A. Stam, ‘In the Nick of Time: Conflict Management, mediation Timing,
and the Duration of Interstate Disputes’ (2000) 44 (2) International Studies Quarterly 239; the
‘cause of action’ date was usually derived from the originating writ or motion in which the
plaintiff described the history of the conflict.
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2.67
The second approach is to measure the ‘case age’, that is,
how long the dispute has been in the Court system when mediation
took place. This approach is useful in assisting the Courts determine at
what stage in a dispute, mediation should be ordered.
Dispute age at mediation
2.68
In the Supreme Court, the median dispute age at mediation
(time from when cause of action arose to first mediation) was 971 days
265
(2.7 years). In the County Court, the median dispute age at the time
266
of the first mediation was 1,437 days (4 years). County Court disputes
267
tended to be older than Supreme Court disputes at the time of
mediation (this difference was statistically significant).
Case age at mediation
2.69
In the Supreme Court, the median case age (time from
when the matter was filed in court to the first mediation) at the first
268
mediation was 324 days. In the County Court, the median case age at
269
first the mediation was 260 days. In summary, it took a similar length
270
of time for cases to get to mediation in the two jurisdictions, but
County Court disputes were older when they were commenced in the
271
Court.

6.23

In that report, it was noted that ‘younger disputes’ were more likely to be
finalised at mediation, and recommendations were made that ‘younger
disputes’ could be identified when proceedings were commenced and referred
to mediation:
Does age influence mediation outcomes?
Recommendation: Some matters should be referred to mediation by the
Courts at an earlier time.
Cases where the dispute arose less than one year before the
proceedings were filed should be targeted for earlier mediation referral.
2.71
Table 2.8 outlines the results for younger and older
Supreme and County Court disputes by mediation outcome (finalised at
mediation; not finalised at mediation). The median (1,323.5 days) was
used to split the groups. As can be seen from Table 2.8, younger
disputes were more likely to be finalised at mediation and older
disputed were less likely to be finalised at mediation. This difference
272
approached statistical significance and the pattern of findings is

265

(n=73; M=1256.36; SD=881.09; Median=971.00).

266

(n=97; M=1615.02; SD=1184.03; Median=1437.00).

267

(t(170)=2.37, p=.019).

268

(n=74; M=417.05; SD=387.11; Median=324).

269

(n=99; M=345.40; SD=278.00; Median=260.00).

270

The difference in time from originating motion to mediation in the Supreme and County
Court was not statistically significant (t(171)=-1.42,p>.05).
271

See T. Sourdin, Mediation in the Supreme and County Courts of Victoria (Department of
Justice, Victoria, Australia, April 2009), available at
http://www.endispute.com.au/wpdl/Mediation%20in%20SC%20and%20CC%20of%20Victoria
%20Research%20Report_251108.pdf (accessed 25 September 2013).
272
2
((1) = 3.22, p=.07); Continuity correction used for 2x2 table.
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similar to those of Sourdin and Matruglio, who found that disputes in
the NSW Supreme and District Courts that had a duration of 3 years or
less at the time of mediation were more likely to resolve at mediation
274
than disputes that were older than three years.
TABLE 2.8: AGE OF DISPUTE AT MEDIATION BY OUTCOME
Age of dispute at
mediation

275

Finalised at
mediation

Not finalised at
mediation

Total

n

%

n

%

n

%

<= 1324 days (3.6 years)
– younger disputes

46

58.2

37

43.0

83

50.3

> 1324 days (3.6 years) –
older disputes

33

41.8

49

57.0

82

49.7

Within the Magistrates’ Court of Victoria’s civil jurisdiction, five forms of ADR
(referred to as ‘Appropriate Dispute Resolution’) are specified: 276
 pre-hearing conferences conducted by registrars and deputy registrars;
 mediations conducted by judicial registrars and registrars (including
deputy registrars);
 mediations conducted by external mediators;
 mediations conducted by the Dispute Settlement Centre of Victoria
(DSCV); and
 early neutral evaluations (ENE) conducted by magistrates.
6.24

The Annual Report states that the pre-hearing conference remains the primary
form of ADR in disputed civil proceedings and that it is often successful. 277 The
number of contested matters finalised by pre-hearing conference and
mediation is recorded; however, a more precise break-down of the numbers
between pre-hearing conference and mediation is not included.

6.25

Practice Directions relating to subpoenaed documents in the WorkCover
Jurisdiction have been introduced, requiring practitioners to use subpoenas to

273

T. Sourdin and T. Matruglio, Evaluating Mediation – New South Wales Settlement Scheme
2002 (La Trobe University and the Law Society of New South Wales, Melbourne, 2004).
274
See T. Sourdin, Mediation in the Supreme and County Courts of Victoria (Department of
Justice, Victoria, Australia, April 2009), 64, available at
http://www.endispute.com.au/wpdl/Mediation%20in%20SC%20and%20CC%20of%20Victoria
%20Research%20Report_251108.pdf (accessed 25 September 2013).
275
See T. Sourdin, Mediation in the Supreme and County Courts of Victoria (Department of
Justice, Victoria, Australia, April 2009), 64, available at
http://www.endispute.com.au/wpdl/Mediation%20in%20SC%20and%20CC%20of%20Victoria
%20Research%20Report_251108.pdf (accessed 25 September 2013).
276
See Magistrates’ Court of Victoria, Annual Report 2010–2011 (Magistrates’ Court of
Victoria, Melbourne, 2011), 55, available at
http://www.magistratescourt.vic.gov.au/publication/annual-report-2010-2011 (accessed 25
September 2013).
277
Magistrates’ Court of Victoria, Annual Report 2010–2011 (Magistrates’ Court of Victoria,
Melbourne, 2011), 55, available at
http://www.magistratescourt.vic.gov.au/publication/annual-report-2010-2011 (accessed 25
September 2013).
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enable inspection of documents prior to a hearing, allowing issues to be fully
ventilated ahead of hearing. 278
6.26

In September 2010, the Victorian Civil and Administrative Tribunal (VCAT)
launched Transforming VCAT, a three-year strategic plan that included 77 new
initiatives aimed at improving service delivery to the community. 279 The
initiatives followed ongoing reform within that jurisdiction since its
establishment. Initiatives that relate to improving efficiency were aimed at:
 optimising the benefits of ADR in the Guardianship List by identifying
those cases appropriate for mediation and referring them earlier; 280
 refining directions hearings and other pre-hearing processes in the Civil
Claims and Domestic Building Lists to reduce waiting times for complex
cases; 281 and
 creating a ‘buddy system’ between Registry staff and members to
improve case management in the Residential Tenancies List. 282

6.27

In addition, the Short Mediation and Hearing Pilot, in which parties for claims
less than $10,000 attend a shortened form of mediation prior to the scheduled
hearing, resulted in higher settlement rates and in enhanced disputant
perceptions of a more satisfying, fair, convenient and cost-effective process. 283

6.28 ENE has been introduced on a pilot basis and involves a magistrate hearing the
parties in an informal setting and offering a non-binding evaluation of the
dispute. The court has focused on disputes over $50,000, where a trial and
adjudication are the likely outcome. Participation is mandatory and is aimed at
encouraging the parties to find an early resolution of the matter. 284

DSCV Mediation in Court Matters
6.29

Although much of the mediation work conducted by the DSCV takes place
before court or tribunal proceedings takes place, there can also be a close

278

Magistrates’ Court of Victoria, Annual Report 2010–2011 (Magistrates’ Court of Victoria,
Melbourne, 2011), 46, available at http://www.magistratescourt.vic.gov.au/publication/annualreport-2010-2011 (accessed 25 September 2013).
279
VCAT, Annual Report 2010/11 (VCAT, Melbourne, 2011), 7, available at
http://www.vcat.vic.gov.au/sites/default/files/2010-11_complete_annual_report%5B1%5D.pdf
(accessed 25 September 2013).
280

VCAT, Annual Report 2010/11 (VCAT, Melbourne, 2011), 7, available at

http://www.vcat.vic.gov.au/sites/default/files/2010-11_complete_annual_report%5B1%5D.pdf
(accessed 25 September 2013).
281

VCAT, Annual Report 2010/11 (VCAT, Melbourne, 2011), 7, available at

http://www.vcat.vic.gov.au/sites/default/files/2010-11_complete_annual_report%5B1%5D.pdf
(accessed 25 September 2013).
282

VCAT, Annual Report 2010/11 (VCAT, Melbourne, 2011), 7, available at

http://www.vcat.vic.gov.au/sites/default/files/2010-11_complete_annual_report%5B1%5D.pdf
(accessed 25 September 2013).
283

VCAT, Annual Report 2010/11 (VCAT, Melbourne, 2011), 20, available at

http://www.vcat.vic.gov.au/sites/default/files/2010-11_complete_annual_report%5B1%5D.pdf
(accessed 25 September 2013).
284

Magistrates’ Court of Victoria, Annual Report 2010–2011 (Magistrates’ Court of Victoria,
Melbourne 2011), 55, available at http://www.magistratescourt.vic.gov.au/publication/annualreport-2010-2011 (accessed 25 September 2013).
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relationship and referral to the DSCV once proceedings have commenced. For
example, the DSCV ran a mediation program that commenced in 2007 at the
Magistrates’ Court at Broadmeadows and has since expanded to other
suburban and regional courts. Defended civil disputes up to $40,000 are
referred, without the consent of the parties, for mediation by DSCV mediators,
who are mostly retired magistrates and members of the legal profession. 285
The process is noted to be very successful at achieving resolution, with a
resolution rate at Broadmeadows of about 84 per cent of the total matters
mediated. 286 It is noted that the ‘program enjoys the support of both arms of
the legal profession’. 287
6.30

There are other examples of DSCV programs that operate with a close
relationship to courts and tribunals, which have been extended in recent years.
One project, for example, has focused on ‘ab med’ or abbreviated mediation,
which can operate in some courts and involves a judicial officer referring a
matter from a hearing list to mediation. Evaluations of these projects have
shown that there can be considerable cost and time savings when DSCV
mediations take place. 288

6.30 The DSCV has a lengthy history of working with the courts and has completed a
number of specialised programs. For example, in 2002–2003, the DSCV
implemented a Mediation Diversion Project. This project offered mediation in
non-family violence related intervention order (IO) applications (for example,
neighbourhood disputes) in four metropolitan-based Magistrates’ courts.
6.31 An evaluation by the University of Melbourne 289 in June 2004 revealed that the
project had demonstrated a high level of success in diverting disputes from the
court through ADR, with almost three-quarters (72%) of IO applications
referred for mediation successfully resolved and court hearings avoided. The
evaluation concluded that the Mediation Diversion Project had produced the
following:

285

Magistrates’ Court of Victoria, Annual Report 2010–2011 (Magistrates’ Court of Victoria,
Melbourne, 2011), 56, available at
http://www.magistratescourt.vic.gov.au/publication/annual-report-2010-2011 (accessed 25
September 2013).
286
Magistrates’ Court of Victoria, Annual Report 2010–2011 (Magistrates’ Court of Victoria,
Melbourne, 2011), 56, available at
http://www.magistratescourt.vic.gov.au/publication/annual-report-2010-2011 (accessed 25
September 2013).
287
Magistrates’ Court of Victoria, Annual Report 2010–2011 (Magistrates’ Court of Victoria,
Melbourne, 2011), 56, available at
http://www.magistratescourt.vic.gov.au/publication/annual-report-2010-2011 (accessed 25
September 2013).
288

See T. Sourdin and N. Balvin, Interim Evaluation of Dispute Settlement Centre Victoria Projects
– The Neighbourhood Justice Centre Project and the Corio /Norlane Community Mediation
Projec, (The Department of Justice, ACPACS, 2008), available at
http://www.civiljustice.info/adreval/2/ (accessed 25 September 2013).
289
International Conflict Resolution Centre, Department of Psychology, University of
Melbourne (2004), Review of the DSCV Magistrates’ Court Mediation Diversion (Intervention
Order) Project Final Report.
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- Increased clients’ ability to resolve their own disputes without
impacting greatly on the resources of the Magistrates’ Court.
- Increased capacity and efficiency of DSCV to resolve intervention
order cases.
- Established policies and procedures for delivering suitable
intervention order applications to DSCV for mediation.
- Reduced the average length and complexity of intervention order
hearings that had been referred to mediation.
6.32 In 2008–2009, funding was allocated through the Improving Dispute Resolution
Services for the expansion of DSCV’s Intervention Order (Mediation Diversion)
project to all Department of Justice (DoJ) metropolitan and rural regions.
Evaluations of these programs and ‘in court’ programs showed that they could
reduce time and cost. 290

ADR Use Outside Courts and Tribunals
6.33 There is, as has been noted previously, extensive ADR use outside the court and
tribunal system. There have been various reports that have attempted to track
and comment on this vast alternative system. For example, the Alternative
Dispute Resolution in Victoria: Supply Side Research Project research report 291
explored the organisation of the supply of ADR services in Victoria.
6.34 In that report, it was noted that:
There are five major public suppliers of dispute resolution services:
-

courts;

-

tribunals;

-

statutory ADR suppliers;

-

government departments; and

-

community ADR suppliers.

Generally speaking, public dispute resolution suppliers are primarily
funded using taxpayer monies.
There are three major categories for the private supply of dispute
resolution services:

- internal ADR within private commercial organisations;
- industry ADR schemes; and
- other private providers such as barristers, solicitors and private
mediators.

290

See T. Sourdin and N. Balvin, Interim Evaluation of Dispute Settlement Centre Victoria Projects
– The Neighbourhood Justice Centre Project and the Corio / Norlane Community Mediation
Projec, (The Department of Justice, ACPACS, 2008), available at
http://www.civiljustice.info/adreval/2/ (accessed 25 September 2013).
291
C. Field, Alternative Dispute Resolution in Victoria: Supply Side Research Project – Research
Report (Chris Field Consulting Pty Ltd, Melbourne, 2007).
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Generally speaking, private dispute resolution suppliers are primarily
privately funded without using taxpayer monies. 292.

6.35

ADR service providers were broadly defined in the report and included the
complaints handling sector that may be industry based or government
supported (for example, Consumer Affairs Victoria [CAV]). The report tracked
ADR but not timeliness, although it was noted that there may be ‘referral loss’
as pathways into ADR may not be clear for some disputants (for example, in
terms of CAV and VCAT options). The number of matters dealt with each year
was noted as follows:
The data contained in Table 1 was obtained from responses to a
questionnaire returned by 18 key Victorian ADR suppliers… The figures
will, therefore, under-represent the number of contacts made to all ADR
suppliers, on the basis that there are more than 18 suppliers of ADR in
Victoria. Moreover, if the number of contacts were to include contacts
with government departments, businesses and others who are the
cause of the complainant behaviour (complainants seeking “internal
dispute resolution”), the number would undoubtedly be much greater.
The figures do not include ADR services provided by industry
ombudsmen where data provided by the ombudsmen represents
national complainant behaviour that is not disaggregated to the state or
territory level.
Table 1: Survey Findings – Contacts with Selected ADR Suppliers 1 July
2005 to 30 June 2006
Total number ADR suppliers 18
Total number of contacts made to ADR suppliers 1,002,000
Matters referred to other agencies by agencies 29,000
Information enquiries responded to by agencies 92,000
Cases subject to mediation 31,000
Cases resulting in a determination 102,000

293

6.36

As noted previously, reporting about ADR processes, timelines used and
frameworks varies extensively across this sector. The impact on timeliness
within the court system after ADR use in the sector is also unknown, and
although many of the figures relate to smaller consumer disputes, the Supply
Side Report also included more complex disputes that may pass through
mediation and arbitration prior to court or tribunal entry.

6.37

Within Victoria, there are a number of external ADR providers that include
conciliation bodies, FOS and other industry and family dispute resolution
service providers. One of the most prominent providers of services in this
sector is CAV, which offers a number of complaints handing services as well as
more developed processes such as conciliation in disputes. Some providers
have extensive reporting requirements; for example, schemes such as FOS
have been required under the Australian Securities and Investment

292

C. Field, Alternative Dispute Resolution in Victoria: Supply Side Research Project – Research
Report (Chris Field Consulting Pty Ltd, Melbourne, 2007), iv.
293
C. Field, Alternative Dispute Resolution in Victoria: Supply Side Research Project – Research
Report (Chris Field Consulting Pty Ltd, Melbourne, 2007), 3.
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Commission (ASIC) regulatory regime to report annually under a range of
indicators and are also required to have independent qualitative and
quantitative reviews every five years.
6.38

In the community sector, the DSCV has implemented redesigned programs
supporting ADR in the community sector throughout the state. The stated aims
of the DSCV are to provide an informal, impartial, accessible, low-cost dispute
resolution service to all communities in Victoria and to assist people to be
responsible for the resolution and outcome of their own disputes by providing
an alternative to legal action. 294

6.39

The DSCV aims to deal with small claims matters that may be able to be
resolved without court appearances quickly and efficiently. The program
addresses common neighbourhood disputes involving fences, trees, animals,
noise and drainage, as well as disputes about difficult or anti-social behaviour,
and disputes within workplaces, clubs or incorporated associations. 295 An
evaluation of the program was undertaken in 2010 and 2011, which found that
the program was successful in diverting cases from court and therefore
improving the timeliness of resolution for those cases through the use of ADR.

Conclusions
6.40

In terms of the timing of ADR processes in the context of court-related
processes, there are different views as to the best time for referral to ADR. It
has been suggested that, in some cases, processes such as mediation will not
work if they take place too early in a matter, primarily because disputants and
others (stakeholders or representatives) might not understand the issues in
enough depth to have a meaningful exchange about them. On the other hand,
if they take place too late, costs and other factors may have an impact on
resolution.

6.41

ADR is used before court proceedings start as well as in court-connected
programs, in an attempt to support the timely disposition of disputes. Recent
innovations include the change in status of ADR in many jurisdictions, from
being used as an ‘add-on’ to the traditional court process to being seen as a
primary means, if not the preferred means, by which matters are settled. This
is in contrast to a model of processes where courts are central to dispute
resolution and where legal representatives negotiate settlement often without
the direct involvement of clients and correspondence-based negotiation.

6.42

There are many examples of innovation in ADR across the sector, but little
information about timeliness unless the ADR takes place within a scheme in
the pre-action area. Although courts and tribunals may report on ‘in-house’
ADR, as much as ADR can be conducted by external practitioners, there is often

294

Dispute Settlement Centre of Victoria Information Kit 2009, available at
http://www.manningham.vic.gov.au/maccwr/_assets/main/lib90012/02%20%20pdf%20files/dispute%20settlement%20centre%20information%20kit%202009.pdf
(accessed 25 September 2013).
295
See http://www.disputes.vic.gov.au/.
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little information about the time taken to attend and conduct the ADR and if
disputants have a view as to whether the time taken was appropriate.

Discussion Questions
Are there innovative forms of ADR that could be used to improve
timeliness?
Is referral to ADR within court and tribunals taking place in a timely
manner?
Does it take too long for disputes to reach courts and tribunals? Is it
possible for measures of timeliness to apply to a greater array of ADR
processes?
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7

Chapter Seven – Resourcing and
Organisation
Introduction
7.1

Resourcing issues are often cited as a reason not to pursue improved
timeliness approaches across the justice system. Resourcing issues are also
cited as a primary factor in delay. In this context, courts may consider that
there are insufficient judicial officers to implement proactive management of
cases or to hear and determine cases; insufficient court staff to provide the
required information and follow-up on cases; and insufficient capacity to
implement newer and faster technologies that can assist in earlier dispute
resolution or remedy inadequate data collection and analysis issues. In systems
outside the courts, inadequate resources can be cited as a reason for a lack of
responsive action, delays in appointments, an inability to provide support
arrangements as well as insufficient time to deal with disputes or report on the
system.

7.2

Resourcing issues outside courts can also affect timeliness across the justice
sector. For example, insufficient correctional facilities may mean more judicial
time must be spent in creating viable options for offenders (and this can have a
flow-on impact in both the criminal and civil justice sphere). A lack of
representation or representation that is too costly may mean that decisions
cannot be made or that appointments, hearings and alternative dispute
resolution (ADR) processes must be rescheduled. Inadequate or inaccessible
support services may mean that ‘self-help’ options or more durable outcomes
cannot be maintained and create additional workload issues.

7.3

The issues across the sector in respect of timeliness vary partly because of
different funding arrangements. For example, where self-funded bodies
operate, such as the Financial Ombudsman Service (FOS), budgets may enable
the organisations to adjust their staffing according to increased work levels.
This can mean that increased work does not result in delay. In other parts of
the system, for example, in courts where judges are appointed until
retirement, however, there may be differing and less flexible budget
arrangements and workforce structures that affect the capacity to respond to
changed workloads.
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7.4

The cost of litigation arrangements and the capacity of litigants to engage in
dispute resolution across the sector is currently an aspect of a broad-reaching
inquiry by the Productivity Commission. 296 The Issues Paper released by the
Commission has raised numerous questions about resourcing across the sector
and the costs incurred within the system. This Chapter therefore focuses more
on the broader issues relating to resourcing and explores how resourcing
impacts on timeliness.

Courts and Tribunals
7.5

Courts and tribunals will often try to re-allocate court resources as a strategy
to organise the court or tribunal in ways designed to promote and enhance
efficiency and timeliness. For example, the Supreme Court of Victoria has
implemented a range of initiatives relating to court resourcing and
organisation to address timeliness, including the following:
 The Ashley-Venne Reforms of February 2011, which were implemented
to reduce delays and enable closer management of criminal appeals.
Initiations are reported as having declined, and the clearance rate of
criminal appeals has significantly increased. The reforms are modelled on
the UK criminal appeal process. 297
 Changes to list administration were made, with the Intellectual Property
List becoming incorporated into the Technology, Engineering and
Construction List. 298 The focus of this list is to produce a state-of- the-art
approach to these cases and case management. Recent changes in 2011
included developing a new electronic case management system for this
List, which is now in working prototype form (the RedCrest Case
Management System – See Chapter Five and Chapter 6).
 New Circuit Management Lists were introduced in 2010 to increase the
capacity and efficiency of regional sittings. 299

7.6

In the County Court of Victoria, a number of initiatives focused on judicial
resourcing and around the organisation of the court have recently been
implemented with a view to improving efficiency:

296

The Issues Paper is available at http://www.pc.gov.au/projects/inquiry/accessjustice/issues (accessed 24 September 2013).
297
See Supreme Court of Victoria, Annual Report 2010–2011 (Supreme Court of Victoria,
Melbourne, 2011), 63, available at
http://www.supremecourt.vic.gov.au/home/library/supreme+court+of+victoria+201011+annual+report (accessed 24 September 2013).
298
See Supreme Court of Victoria, Annual Report 2010–2011 (Supreme Court of Victoria,
Melbourne, 2011), 63, available at
http://www.supremecourt.vic.gov.au/home/library/supreme+court+of+victoria+201011+annual+report (accessed 24 September 2013).
299
See Supreme Court of Victoria, Annual Report 2010–2011 (Supreme Court of Victoria,
Melbourne, 2011), 63, available at
http://www.supremecourt.vic.gov.au/home/library/supreme+court+of+victoria+201011+annual+report (accessed 24 September 2013).
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 Creation of a Judicial Settlement Conference track for serious injury cases
to relieve pressure in the Damages and Compensation List, which deals
primarily with Serious Injury Applications under the Accident
Compensation Act 1958 (Vic). The pilot program achieved a settlement
rate of nearly 40 per cent despite initial set-up difficulties. 300
 Two judges moved from the civil to the criminal jurisdiction. 301
 More trials were listed each week, and there was an increased focus on
ensuring that cases are ready to proceed on their listed date. 302
 An increase in judge funding in 2010–2011. 303
 Focus on circuit sittings to reduce any growth in the backlog of appeal
cases. 304
 The court examining its listing procedures in crime and employing a
demand modelling analyst to examine current practices. 305
 A move to a greater degree of specialisation in the Commercial List. 306
 Handling of interlocutory matters by the Commercial List duty judge
system enabling continuation of responsive determinations. 307
 A Directions Group to handle procedural matters by correspondence,
reducing the need for court attendance by parties. Delays in listing
matters for hearing were noted due to a shortage of staff, but are being
addressed. 308
7.7

In the Magistrates’ Court of Victoria, there have been numerous reforms (see
previous discussion) focused on extending existing resources that include the
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County Court of Victoria, Report of the Judges of the Court (2010–2011 Annual Report of
the County Court) (County Court of Victoria, Melbourne, 2011), 1, 22, available at
http://www.countycourt.vic.gov.au/annual-reports (accessed 24 September 2013).
301
County Court of Victoria, Report of the Judges of the Court (2010–2011 Annual Report of
the County Court) (County Court of Victoria, Melbourne, 2011), 14, available at
http://www.countycourt.vic.gov.au/annual-reports (accessed 24 September 2013).
302
County Court of Victoria, Report of the Judges of the Court (2010–2011 Annual Report of
the County Court) (County Court of Victoria, Melbourne, 2011), 14, available at
http://www.countycourt.vic.gov.au/annual-reports (accessed 24 September 2013).
303
County Court of Victoria, Report of the Judges of the Court (2010–2011 Annual Report of
the County Court) (County Court of Victoria, Melbourne, 2011), 14, available at
http://www.countycourt.vic.gov.au/annual-reports (accessed 24 September 2013).
304
County Court of Victoria, Report of the Judges of the Court (2010–2011 Annual Report of
the County Court) (County Court of Victoria, Melbourne, 2011), 14, available at
http://www.countycourt.vic.gov.au/annual-reports (accessed 24 September 2013).
305
County Court of Victoria, Report of the Judges of the Court (2010–2011 Annual Report of
the County Court) (County Court of Victoria, Melbourne, 2011), 14, available at
http://www.countycourt.vic.gov.au/annual-reports (accessed 24 September 2013).
306
County Court of Victoria, Report of the Judges of the Court (2010–2011 Annual Report of
the County Court) (County Court of Victoria, Melbourne, 2011), 24, available at
http://www.countycourt.vic.gov.au/annual-reports (accessed 24 September 2013).
307
County Court of Victoria, Report of the Judges of the Court (2010–2011 Annual Report of
the County Court) (County Court of Victoria, Melbourne, 2011), 22, available at
http://www.countycourt.vic.gov.au/annual-reports (accessed 24 September 2013).
308
County Court of Victoria, Report of the Judges of the Court (2010–2011 Annual Report of
the County Court) (County Court of Victoria, Melbourne, 2011), 24, available at
http://www.countycourt.vic.gov.au/annual-reports (accessed 25 September 2013).
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Infringement Support Unit that was introduced to address the demands of the
growing number of traffic infringement matters resulting from Automated
Number Plate Recognition (ANPR) technology. 309
7.8

A recent report on judicial workload explores aspects including time, tasks and
work organisation of Australia’s judges and magistrates and provides insight
into court administration and organisation. The authors of the report, Mack,
Wallace and Roach Anleu, surveyed the judiciary, courts and court
administrators at all levels and across all Australian jurisdictions. 310

7.9

Their analysis relates to data from various sources, including material
developed on a national basis as part of the Magistrates Research Project and
Judicial Research Project. This project included interviews and surveys with
magistrates and judges from 2001 to 2012, as well as the first National Survey
of Australian Magistrates in 2002 and the National Survey of Australian Judges
in 2007. 311 Most of the following statistics are gathered from these two
surveys.

7.10

The report notes that it is generally expected that all judicial officers are able
to work within all areas and lists (that is, that ‘everyone can do anything’). 312
This attitude has a positive impact on efficiency and variety, 313 and
importantly, means that shortages may be more easily filled by peers.
However, courts have demonstrated their acknowledgement that
specialisations can be beneficial. 314 In both large and small courts, it is possible
for judicial officers to express interest in serving in certain specific lists. 315
However, in some instances, court personnel have noted that:
… people can express their preferences but at the end of the day we
need to do what the court needs to do to run … if those few
magistrates [who normally do that type of work] are on leave or …
on circuit, then magistrates who perhaps don’t usually do it or don’t
316
do it as much will need to do it. Relieving magistrates and acting
judges sometimes cover for judicial officers going on leave or for
other reasons; however, particular jurisdictions have established
criteria for the use of relieving magistrates, such as a shortage in the
number of magistrates available for hearings, long hearings or
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Magistrates’ Court of Victoria, Annual Report 2010–2011 (Magistrates’ Court of Victoria,
Melbourne, 2011), 31, available at
http://www.magistratescourt.vic.gov.au/publication/annual-report-2010-2011 (accessed 25
September 2013).
310
K. Mack, A. Wallace and S. Roach Anleu, Judicial Workload: Time Tasks and Work
Organisation (The Australasian Institute of Judicial Administration, 2012), ix.
311
K. Mack, A. Wallace and S. Roach Anleu, Judicial Workload: Time Tasks and Work
Organisation (The Australasian Institute of Judicial Administration, 2012), 9–10.
312
K. Mack, A. Wallace and S. Roach Anleu, Judicial Workload: Time Tasks and Work
Organisation (The Australasian Institute of Judicial Administration, 2012), 123.
313
K. Mack, A. Wallace and S. Roach Anleu, Judicial Workload: Time Tasks and Work
Organisation (The Australasian Institute of Judicial Administration, 2012), 5.
314
K. Mack, A. Wallace and S. Roach Anleu, Judicial Workload: Time Tasks and Work
Organisation (The Australasian Institute of Judicial Administration, 2012), 123.
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K. Mack, A. Wallace and S. Roach Anleu, Judicial Workload: Time Tasks and Work
Organisation (The Australasian Institute of Judicial Administration, 2012), 124.
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K. Mack, A. Wallace and S. Roach Anleu, Judicial Workload: Time Tasks and Work
Organisation (The Australasian Institute of Judicial Administration, 2012), 124.
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illness, and these relieving personnel must be required for six days
317
or more. These fixed criteria might result in difficulty reaching this
threshold and might therefore mean that, at times, shortfalls are not
addressed.
In addition, some magistrates and judges actively support their
colleagues in instances where others have a particularly heavy
caseload, and these offers and the process of peer assistance
318
generally take place informally.

7.11

There are underlying themes associated with resourcing and the allocation of
work across the judiciary. The fundamental values appear to be efficiency and
fairness. 319 Efficiency relates to getting through the work on the day and
ensuring that cases are listed and finalised in a timely manner. 320 Fairness
relates to the ‘levelling’ of the quantity of the work allocated over a period of
time (taking into account complexity and intensity of work), as well as
recognition of the importance of variety for those undertaking the work. Other
themes are explored below.

7.12

It appears that no courts have fixed criteria relating to workload organisation
and allocation, although many of them have Allocating Court Officers and
Allocating Judicial Officers. It is clear that the knowledge of skilled court staff
and judicial officers assists allocation. 321

7.13

In-court work involving criminal matters is a significant fraction of everyday
work for Australian magistrates, amounting to nearly two-thirds of the day
each day. 322 Organising judicial work to cover the criminal lists is therefore a
challenging task in Magistrates’ Courts. 323 For judges on the other hand, 78 per
cent reported that a typical day does not encompass any time on criminal
proceedings other than trials, and on those days when judges undertake nontrial criminal work, the time taken is less than two hours on any given day. 324
Thus this list does not require the same kind of work organisation as for the
magistrates’ lists. 325

7.14

The report suggests that managing workloads and the need to finalise matters
in a timely manner often involves a tension between getting through the list
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K. Mack, A. Wallace and S. Roach Anleu, Judicial Workload: Time Tasks and Work
Organisation (The Australasian Institute of Judicial Administration, 2012), 125.
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K. Mack, A. Wallace and S. Roach Anleu, Judicial Workload: Time Tasks and Work
Organisation (The Australasian Institute of Judicial Administration, 2012), 152.
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K. Mack, A. Wallace and S. Roach Anleu, Judicial Workload: Time Tasks and Work
Organisation (The Australasian Institute of Judicial Administration, 2012), 1.
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K. Mack, A. Wallace and S. Roach Anleu, Judicial Workload: Time Tasks and Work
Organisation (The Australasian Institute of Judicial Administration, 2012), 4.
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K. Mack, A. Wallace and S. Roach Anleu, Judicial Workload: Time Tasks and Work
Organisation (The Australasian Institute of Judicial Administration, 2012), 4.
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K. Mack, A. Wallace and S. Roach Anleu, Judicial Workload: Time Tasks and Work
Organisation (The Australasian Institute of Judicial Administration, 2012), 59.
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Organisation (The Australasian Institute of Judicial Administration, 2012), 59.
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Organisation (The Australasian Institute of Judicial Administration, 2012), 59.
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quickly on the day and moving cases towards an appropriate resolution. 326
Some magistrates use ‘standing the matter down’ as a tool to deal with this
tension, a notion that demonstrates that magistrates exercise significant time
management in some matters. 327 This is noted as having several effects,
including:
 the expedition of matters;
 allowing additional time for more complex matters;
 increasing the possibility of complete resolution within the list;
 a slightly higher proportion of files closed; and
 a lower proportion of adjournments. 328
7.15

The report highlights a number of concerns about current court processes
relating to tasks, workload and timeliness, and includes recommendations that
might address them. The researchers suggest the development of appropriate
workload measures; however, they acknowledge that this innovation should
not be perceived as implying that current practices are poor. 329 They also
acknowledge that these processes cannot be generic and must take into
account the workings of each individual court as well as their individual
cultures, and that consultation and collaboration will be important in
developing any policies to this end. 330

Resourcing and Representation
7.16

Resourcing affects different stakeholders in different ways. Self-represented
litigants (SRLs) participating in litigation without assistance may delay
proceedings because of a lack of advice, expertise and understanding of court
processes. To try to ensure that these parties are adequately prepared in these
circumstances, courts have introduced mechanisms such as:
 providing specialist coordinators to brief SRLs on the processes, timelines
and expectations at the beginning of the matter and overseeing the
progress of these cases;
 facilitating access to pro-bono assistance for the more complex parts of
the process, such as supporting affidavits or expert witness briefing as
well as representation at hearings;
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K. Mack, A. Wallace and S. Roach Anleu, Judicial Workload: Time Tasks and Work
Organisation (The Australasian Institute of Judicial Administration, 2012), 66.
327
K. Mack, A. Wallace and S. Roach Anleu, Judicial Workload: Time Tasks and Work
Organisation (The Australasian Institute of Judicial Administration, 2012), 67.
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K. Mack, A. Wallace and S. Roach Anleu, Judicial Workload: Time Tasks and Work
Organisation (The Australasian Institute of Judicial Administration, 2012), 67.
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 providing duty lawyers and barristers to assist parties at court on the day.
Representatives who assist ‘on the day’ usually come with a request for
an extension of time so that the preparation can be started; and
 creating tailored resources (such as the new County Court DVD directed
at SRLs).
7.17

Despite these measures, SRLs may have a significant effect on timeliness in
court disputes; however, the extent of the effect is unknown. As noted in
Chapter 2, a recent study by the Australian Centre for Justice Innovation (ACJI)
found that only some courts, such as the High Court, and some tribunals collect
information about the nature of delays caused by SRLs. 331 One study
highlighting the impact of SRLs on delays in the family law context noted that:
[a]necdotal reports … strongly indicate that, while in the system, these
cases place a greater demand on court resources at all stages of the
process. With this occurring against a backdrop of reduced staffing
levels… the end effect reported by court staff and judicial officers is a
332
clogging of the court system resulting in greater delays and costs.

7.18

Other studies have shown that representation by legally qualified practitioners
early in some types of court proceedings has reduced delays with a lesser need
for later representation. This research supports many of the ‘front loading’
initiatives in court whereby costs are incentivised for earlier and more
comprehensive preparation activity by legal practitioners than later in the
case.

7.19

Some of the issues raised in the context of timeliness and SRLs have revolved
around the fact that little is known about SRLs before entry into the court and
tribunal system. The 2012 ACJI study found that:
Within the court system, it is sometimes suggested that selfrepresentation can have detrimental implications for the selfrepresented litigant, the opposing party, court staff and any presiding
333
judicial officer. However, the research on whether or not outcomes
for self-represented litigants and others are worse due to the lack of
334
legal representation is mixed. Some studies have shown that selfrepresented litigants are less likely to be successful in court and tribunal
proceedings than those who have legal representation, with a greater
likelihood of the case being discontinued, dismissed or having costs

331

E. Richardson, T. Sourdin and N. Wallace, Self-Represented Litigants: Literature Review and
Research (ACJI, Monash University, Melbourne, November 2012), available at
http://www.civiljustice.info/ (accessed 24 September 2013).
332
C. Caruana, ‘Meeting the needs of self-represented litigants in family law matters’ (2002)
Family Matters 38 (the recent surge in the number of litigants appearing before the Family
Court without legal representation poses a challenge to the notions of justice and due process
that underpin Australia’s adversarial system. This discussion draws, in particular, on the
picture that emerged from the most recent study commissioned by the Family Court of
Australia); J. Dewar, B. Smith and C. Banks, Litigants in Person in the Family Court of Australia,
Research Report No. 20 (Family Court of Australia, Canberra, 2000).
333
Judicial officers, in particular, have onerous obligations established by case law in relation
to SRLs. For a detailed discussion of these obligations, see E. Richardson, Self-Represented
Parties: A Trial Management Guide for the Judiciary (County Court of Victoria, 2004).
334
J. Dewar, B. Jerrard and F. Bowd, ‘Self-representing Litigants: A Queensland Perspective’
(2002) 23 Qld Lawyer 65.
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ordered against them. There is, again, virtually no information about
outcomes in ADR processes that operate outside courts. There is also
little evidence about outcomes relating to ADR processes involving selfrepresented litigants that take place within or linked to courts and
tribunals.
Poorer outcomes for self-represented litigants may be related to
difficulties with negotiation, understanding and compliance with court
procedures. In addition, the lack of ‘unbundled’ legal advice options
prior to court or tribunal proceedings being commenced may mean that
some self-represented litigants are more likely to commence
proceedings and not use ADR effectively before commencing
proceedings. Once within the court, some self-represented litigants may
find themselves at a disadvantage in terms of their comprehension of
court procedures, rules of court, the language of the law, as well as
representing their case in courts. However, it remains unclear whether
self-represented litigants are disadvantaged because the legal system is
poorly designed to accommodate self-represented litigants or whether
the difficulties arise due to the attributes or characteristics of the
336
litigants themselves.

Funding Across the Justice Sector
Use of Delay Data to Support Resource Bids
7.20

Outside court and tribunal systems, there are many ADR schemes influenced
by funding arrangements that can be dependent on government, insurers,
industry or supported through other means. Declining government funding
across the family sector has, for example, led to reduced funded hours for
mediation services and a shift towards ‘cheaper’ models of dispute resolution
(for example, solo mediation rather than co-mediation in family disputes,
which may affect outcomes and safety).

7.21

The global financial crisis has adversely affected funding models across the
sector. While changes to funding have directly affected courts, tribunals and
schemes, they have also affected disputants (who may be less likely to fund
private dispute resolution), practitioners and government. In some instances,
these financial pressures may have increased the likelihood of litigation and
prompted delay (to forestall payment).

7.22

In some cases, delay and timeliness may become a touchstone for supporting
bids for reinstatement of resources or for maintaining resource bases. Changes

335

H. Gamble and R. Mohr, Litigants in Person in the Federal Court of Australia and the
Administrative Appeals Tribunal – A Research Note (Paper presented to the Sixteenth Annual
AIJA Annual Conference, Melbourne, 4–6 September, 1998); Australian Law Reform
Commission, Part One: Empirical Information about the Administrative Appeals Tribunal (June
1999), available at
http://www.austlii.edu.au/au/other/alrc/publications/dp/62/consultant_rept1/report1.pdf
(accessed 24 September 2013).
336
Lord Woolf, Access to Justice: Interim Report to the Lord Chancellor on the Civil Justice
System in England and Wales (London: Lord Chancellor’s Department, 1995), 119. As noted in
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to existing programs will also affect timeliness, and some innovations that
were noted in this Report may not be sustained in certain funding
environments. In the United States, for example, funding pressures have
resulted in the closure or partial closure of some courts and the abandonment
of some court-connected programs, resulting in increased delay. 337
7.23

In relation to economic pressures on courts in the United States, the
complexities associated with seeking funding have been explored. It has been
noted:
Efforts to determine court-system resource needs—including workload
assessments for judge and staff needs and facilities studies for
courthouse needs—are typically based on the sometimes tenuous
assumption that there may be only minimal waste in the way that
current resources are being used. In addition to delay reduction and
avoidance, caseflow management is a tool for the effective use of the
resources of the court and other participants in the court process. At
the same time, the success of court efforts to manage case progress
may be impaired by resource limitations.
With more and more state court systems having data on workloads and
resource needs, a desirable goal in the future would be to use the
results of caseflow management assessment and resource needs
assessment together. If cost-effective means to do this can be devised,
courts would be able make a more convincing presentation of resource
needs to funding authorities, and they would be in a position to assess
338
more effectively how resource limits are affecting performance.

Conclusions
7.24

Management of fluctuations in caseloads due to new legislation, bottlenecks at
associated facilities or other external factors requires long-term planning to
allocate resources appropriately across the sector. In many schemes that are
industry funded and in some jurisdictions, such as the US Federal Courts, case
number fluctuations correspond to the provision of additional resources. In
courts that can mean more judges and associated operating budgets. However,
many judges in the US are elected for a relatively short time so workforce
changes may be possible. In some Australian jurisdictions, such as NSW, this
issue may be dealt with via acting judge appointments that are intended to
cope with bottleneck issues.

7.25

In other areas, long-term planning personnel provide detailed forecasts to
court, tribunal and scheme administrators upon which bids for budgeting are
made. In both cases, the complexity of planning requires sophisticated
approaches and close cooperation with stakeholders that, in external schemes,
can include industry and insurers. In courts and tribunal, close consultation
with police, lawyers, business forecasters and government is necessary. If this
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See http://sfappeal.com/2009/09/sf-judge-speaks-out-on-budget-related-court-closures/
(accessed 24 September 2013).
338
National Center for State Courts, Caseflow Management, available at
http://contentdm.ncsconline.org/cgi-bin/showfile.exe?CISOROOT=/ctadmin&CISOPTR=1281
(accessed 24 September 2013).
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planning is less than adequate, eventual delays may occur as systems are overburdened.
7.26

Given the significant impact that decisions about justice system funding may
have on the broader economy, recording detailed data relating to the system
efficiencies to ensure appropriate planning is essential to the success of the
overall economy.

Discussion Questions
How does funding impact on delay across the sector?
Can more effective funding models assist to promote timeliness?
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8

Chapter Eight – Next Steps
Introduction

8.1

In the United States, the National Center for State Courts, the Center for Court
Innovation and the Workers Compensation Research Institute all measure the
success of innovative approaches within their jurisdictions and identify
innovations that are transferrable to other jurisdictions. 339 Similar agencies
exist in Australia, including the Australian Centre for Justice Innovation
(ACJI). 340 The capacity of these organisations to focus debate and discussion in
conference programs and seminars, as well as to provide a continuous stream
of information from around the world and to undertake original research, is
critical to ongoing efforts at exploring innovative approaches to improve
timeliness and efficiency in Australian and international jurisdictions.

8.2

Many innovations geared towards improving timeliness have been undertaken
across the justice sector in recent years. Where innovations have only recently
been introduced, there has often not been sufficient time elapsed to evaluate
their effect. However, there appear to be many examples of innovations that
have significantly improved aspects of timeliness and efficiency. Further, there
is increasing cultural willingness in the justice sector to continue to innovate to
seek significant progress towards the goal of improved timeliness.

8.3

Innovation is used in this Report as a distinct term for the description of court,
tribunal, alternative dispute resolution (ADR) and other programs and activities
aimed at achieving more effective and efficient results in the justice system.
The term is used to signal change, and in contrast to its more general usage in
other fields of endeavour, implies that the changes will be carefully controlled.
This can be seen in the inclusion of control mechanisms and other precautions
against negative impacts on mainstream justice activity. Literature of recent
decades suggests that sustainable change is only achieved if the innovation has
supported cultural change and has been designed to be implemented with a
consideration of all aspects of the system.

339

National Center for State Courts (website), available at http://www.ncsc.org/Informationand-Resources/Comparing-state-courts.aspx (accessed 24 September 2013).
340
The creation of the Civil Justice Research Online strategy by ACJI is designed, in the longerterm, to promote the exchange of ideas about innovation and also to report on the evaluation
of various programs. This is particularly important as innovative programs may be assessed
within jurisdictions and the results of that assessment and evaluation may not be shared
across the sector.
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8.4

This Chapter explores future directions and how innovation can be applied to
improve timeliness across the sector.

Translating Successful Innovations
8.5

Translating or ‘mainstreaming’ successful programs to other locations or
agencies is a considerable challenge in terms of innovation. Innovators can be
confronted with a lack of resources to implement programs in multiple new
locations. They can also be faced with concerns that local and unique
differences will mitigate the successful introduction and may prevent largerscale roll-outs.

8.6

These concerns may be justified in some instances. There are instances of
successful delay management pilot programs that have not succeeded when
applied more broadly. Often they may be repeated, with slight variations some
years later. The challenge of consolidating the successes of pilot programs
highlights the need for the other, complementary types of programs, being
aspirational programs and systematised innovation programs.

Aspirational and Imitation Programs
8.7

Aspirational programs, usually using technology, seek to make existing court
processes more efficient. More rarely, larger-scale changes to court processes
may be required. When these are implemented, they are usually coupled with
longer-term law reform projects. Generally, these programs are less innovative
than duplicative of other jurisdictions. Difficulties implementing these
innovations may be due to stakeholders’ disengagement from the program (as
they may not have been involved in the design or structure) and the fact that
supporting technology (apps and the like) may become redundant because of
the rapid pace of their development.

8.8

Concerns over the lag times in adopting initiatives have attracted a variety of
suggested solutions, including creating specialist bodies to support initiatives.
In addition, professional bodies such as the Australasian Institute of Judicial
Administration (AIJA) and the Judicial College of Victoria (JCV) can support
innovation through discussion, research and education. In particular, AIJA has a
focus on innovation and reporting and acts as an ‘idea’ generator through
conference, educational and research functions. Overarching court working
groups have also been employed within Victoria to support innovation. In
some systems, these approaches can be presented as a ‘package’ and involve
government action.

8.9

Other groups active in this area include the Innovating Justice Community, an
online resource that seeks to connect ‘professionals actively engaged in finding
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solutions that work’ as well as a range of ‘linked in’ and other networking sites
that may support dialogue and the exchange of ideas. 341

Systematised Innovation
8.10

Systematised innovation refers to long-term programs that seek to embed and
optimise innovative processes that have been introduced to improve existing
systems. Some long-term programs for reform achieve measurable
improvements in court processes, based on a range of indicators that include
reference to ‘justice’. There is limited research on the reasons for the success,
or lack of success, of these initiatives. Collaboration between judicial leaders
and program administrators appears to be essential, and the ongoing
involvement of a series of champions has been noted to avoid the
phenomenon of dependency on one particular strong judicial leader resulting
in the program’s discontinuation following the exit of an influential leader.

8.11

Collaboration between stakeholders may engender ongoing ownership and
accountability for the outcomes of innovative reforms from the participants
and their organisations. In the ACJI Pre-Action Project, it was noted that the
success of Northern Territory initiatives were related to the collaborative
approach adopted by stakeholders and the fact that they were engaged in the
design of reforms (see Appendix B). Collaboration may ensure that programs
continue to be calibrated according to fresh issues and challenges as
collaborative groups consider and evaluate them. Similarly, judicial and agency
leadership is important as this may not only assist in the context of education
but also compliance and ensuring that operational matters are dealt with.

8.12

In order for systematised innovation to succeed, the research shows that, aside
from the two above-mentioned elements, the following elements must also be
in place:
 high-level leadership;
 consultation and active involvement of all system stakeholders working
as a guiding body, meeting regularly and having equal access to all
relevant information;
 a detailed and well-understood picture of the existing system;
 agreed standards or timelines for each stage of the relevant agency
process in the end-to-end life of a matter;
 data measuring performance against each of these standards and
provided regularly to the guiding body;
 more detailed information about each stage in the process, often in the
form of process mapping or other technical flow chart presentation;
 an understanding by all participant stakeholders of upstream and
downstream impacts on their part of the process and on others of
different initiatives;
 commitment of each of the stakeholders to test different approaches;

341

Innovating Justice Forum (website), available at http://www.innovatingjustice.com/about
(accessed 24 September 2013).
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 an agreed pilot site;
 an evaluation process, usually including broad cost/benefit analysis (that
may consider all costs including business and organisational impacts) to
evidence the project’s merit and to attract ongoing funding;
 linkage to larger government initiatives or policies, such as those focusing
on justice;
 ministerial or government involvement in promoting and endorsing the
success of the ‘pilot’;
 introduction of the innovative process to new matters rather than to
existing matters; and
 quarantining of older matters, and adoption of measures to address
backlog. 342
8.13

Changes brought about through systematised innovation are usually iterative
and small, rather than overarching, and can often improve efficiency in courts
without appearing as disruptive, large-scale changes. Night courts, after-hours
sitting times and the use of video conferencing are all examples of these
systematised innovations.

8.14

Effective innovation may be less likely to succeed where there is ‘judicial
inertia’, ‘bureaucratic red-tape’ or ‘political marginalisation’, all or any of
which may hinder nimble reactions to internal and external pressures. In
addition, the effect of innovation is affected by scarcity of resources that each
of these hurdles may impose. This means that, despite the best attempts of
energetic judicial leaders, innovation may be reactive rather than proactive.

8.15

It has also been noted that court systems are conservative and may only
respond to external pressures after careful consideration of the impact of any
change on the institutional function. In many cases, the default position is to
give priority to stability and institutional durability. That is not to say that
change is not possible; however, it requires recognition of the role of courts
and tribunals themselves in being open to change and willing to alter existing
structures. For this reason also, innovation often unfolds cautiously in justice
agencies such as courts compared to commercial entities or non-profit
agencies. Commitment to innovation is likely to be publicly stated in advance
and to be narrow and specific. Experimental programs must be monitored and
empirically shown to be effective to become part of the mainstream court
business and to endure.

342

Adapted from M. Solomon, Conducting a Felony Caseflow Management Review: A Practical
Guide (American University, Washington D.C., May 2010), available at
http://permanent.access.gpo.gov/gpo1618/AU_FelonyCaseflow.pdf (accessed 24 September
2013); M. Solomon, Caseflow Management in the Trial Court, American Bar Association,
Commission on Standards of Judicial Administration (American Bar Association, 1973) and
reiterated more recently in M. Solomon, Improving Criminal Caseflow (Bureau of Justice
Assistance (BJA) Criminal Courts Technical Assistance Project at American University,
Washington DC, 2008). See also material included in Caseflow Management, published by the
Attorney-General’s Department, Victoria, 1983.
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8.16

Many courts both in Australia and internationally recognise that innovation is
essential in a changing world where the dispute environment is fluid. Many
make state similar commitments and value statements in relation to exploring
innovation. For example, the Florida State Courts Value Statements include
innovation, stating that they:
… anticipate future needs and develop and implement innovative
343
solutions to organizational challenges.

8.17

Available literature suggests that durable innovation can be achieved by
engaging in an incremental approach to implementing programs. This
incremental approach may include:


‘pilots’ or programs of short duration, which run outside mainstream
court or other justice activity, to test new approaches;

 aspirational programs, often involving new technology, which are not yet
implemented but may be heavily publicised; and
 collected elements of programs shown to be successful in other agencies
and adapted in local jurisdictions.
8.18

Innovation may be politically and resource driven. In the United States, for
example, following the global financial crisis, the term has been used
increasingly to respond to a reduction in resources. Innovation in this sense is
often justified on the basis of its potential to increase efficiency. The impact of
this type of innovation on timeliness in courts and tribunals is discussed in the
following section.

Aspects of Innovation
8.19

For large, consumer-oriented businesses, innovation as a pure concept is
attractive as it holds the promise of helping the organisation recognise, adapt
and respond to changing demands. However, for large, established and more
cautious organisations, such as courts and tribunals, innovation can be
unsettling and disruptive.

8.20

Businesses often develop innovative approaches to issue areas by forming
small groups, allocating specific funds and establishing timelines and
expectations. These special purpose projects can be reviewed and supervised,
and when nearing completion, transition implications are often assessed and
recurrent budgets adapted to ensure the project’s outcomes are in an
appropriate form to be adopted into the mainstream business.

8.21

While courts, tribunals and other justice agencies may set up project groups
and committees to support innovative projects, often these may involve
limited funds, and opportunities to engage with stakeholders and consider
evaluation may also be limited.

8.22

There are other issues involved in adopting innovation, and these can be linked
to information technology (IT) systems and administrative infrastructures that

343

Florida State Courts Website, Office of the State Courts Administrator Values Statements,
March 2012, available at http://www.flcourts.org/courts/crtadmin/crtadmin.shtml (accessed
24 September 2013).
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vary considerably across courts and tribunals. For example, the extension of an
innovative program into mainstream court activity might increase uncertainty
and undermine aspects of processes and procedures that are necessary for
smooth case management. For these reasons, court administrators may be
more attracted to isolating innovation projects from mainstream activities, to
protect a court’s ability to continue to manage its everyday work.

Conclusions
8.23

Despite barriers to innovation, which can be financial, cultural and
organisational, a number of Australian courts and tribunals have implemented
innovative programs that are designed to facilitate timeliness of their systems.
The various innovations have been grouped into five general categories in this
Report, as follows:
 Legislative or other obligations
 Case management within courts
 Changing processes and alternative dispute resolution
 New technologies
 Court resourcing and organization.

8.24

Each of these categories represents a particular paradigm or strategy for
addressing timeliness in the justice system. The broad principles of each have
been presented in the previous Chapters, along with examples of some of the
initiatives that have been implemented in the Victorian justice system to
improve efficiency. These initiatives are presented to illustrate the kind of
innovation that has already been adopted and whose principles may be
transferable to other jurisdictions both within Australia and around the world
(see Appendix B for more detailed information about some of the strategies
that have been adopted in addressing timeliness).

8.25

Exploration of definitions of delay, the discourse surrounding timeliness of
dispute resolution in the court and justice system and an analysis of the time
standards used in the various courts and tribunals all highlight a number of
gaps and inconsistencies in the data collected across jurisdictions; most
notably, in the definition explored in this Report, being the extent to which;
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a)

those involved in the dispute and within the justice system consider that
every opportunity has been taken to resolve the matter prior to
commencing or continuing with court proceedings;

b)

processes are efficient and avoidable delay has been minimised or
eliminated throughout the process on the basis of what is appropriate for
that particular category or type of dispute; and

c)

the dispute resolution process that has been used is perceived as fair and
just and where adjudication within courts and tribunals has taken place,
the outcome supports the rule of law.
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8.26

This approach requires that timeliness as a measure relies in part upon the
input of qualitative information about perception and experience. It is
apparent that qualitative data is only sometimes collected and analysed in the
justice sector. This may be the largest gap in the spectrum of data required for
satisfying a deeper analysis of timeliness. In addition, the material that has
been explored suggests that there are continuing issues with quantitative
reporting and collection of data about timeliness at various points in the
justice system.

8.27

These data gaps, which limit research into timeliness and may also hamper
innovation in this area, should be considered and addressed over time, so that
data collection can be improved, leading to greater insight and increased
potential to improve timeliness. The approaches previously explored in this
Report to support timeliness, including improving data collection and
reporting, defining delays and setting guidelines, case management, ADR,
cultural change initiatives and experimental innovative programs, will no doubt
continue to support timely disposition of disputes. In addition, there are a
number of broader societal changes, both now and into the future, which are
likely to affect timeliness. These are discussed below, together with a summary
of the next steps in this Project.

8.28

More recently, it has been acknowledged that staff in justice agencies are
essential in generating and consolidating change in the justice sector. In this
context, staff in courts, tribunals, ADR agencies, police and legal aid may drive
innovation through encouragement to question and improve processes
generally, particularly where they are provided with access to system data and
information. Staff performance and other frameworks may encourage this
participation and joint or shared ownership of innovation. Within courts, staff
and ADR practitioners may have a responsibility to scan other jurisdictions for
ideas, test options for improvement and gain executive and stakeholder
support for changes where necessary. 344 One commentator has noted in
respect of court staff:
The world around us is constantly changing, whether we like it or not.
Due to new laws or court rules, evolving societal expectations, new
technology, different judges and staff members, or any of a host of
other factors, the Clerk’s Office must adapt in order to function
effectively. For example, even if we have been on the right track in the
past, unless we continue to move forward in the right direction, we will
be run over by all of these changes–sitting still will keep us from
achieving our goals. Fundamentally, we must always seek out and
embrace effective innovative practices that respond to the new
challenges we face.
The word innovate means to begin or introduce something new, to
make changes in something established, and to renew or replenish so as

344

National Center for State Courts (website), available at http://www.ncsc.org/Informationand-Resources/High-Performance-Courts (accessed 24 September 2013); Council of
Australasian Tribunals (website), available at http://www.coat.gov.au/ (accessed 24
September 2013); International Consortium for Court Excellence (website), available at
http://www.ncsc.org/Resources/~/media/Microsites/Files/ICCE/IFCE-Framework-v12.ashx
(accessed 24 September 2013).
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to make as new again. Using innovative practices does not mean that
everything must be changed, simply that we all must scrutinize
everything we do in order to ensure that every task or process is of the
highest quality and efficiency. Change in and of itself is not the goal; we
do not change for change’s sake. Good innovators are open and
receptive to positive changes, while they preserve what currently works.
For many our office has had a commitment to improvements connected
to organizational aims, most memorably with the total quality service
initiative. This is still true today, where we need to ensure our work
meets the wants and needs of our customers. Think ‘TLS,’ think like the
345
stakeholder, when considering innovations.

Taking the Next Steps
8.29

The efficiency of the workings of the justice system will both be affected by
and will affect the economy and technology in significant ways. Issues that
affect the system, such as funding, the global financial climate, planning
practices, technology and the forensic data analysis industry, will continue to
influence justice agency responses and strategies for timeliness. The collection
and measurement of timeliness data and the adoption of indicators and
systems that address delays will assist in making optimal use of technology,
funding and data analysis industries to achieve the best possible results.

8.30

This Report suggests that many institutions measure delays in courts and
tribunals and use the results to measure, monitor and customise innovation
and systems to identify areas of deficiency and improve efficiency. Various
systems and innovations within Australia and overseas have been identified,
which hold the potential to improve timeliness.

8.31

An issue that is important to note is that courts and tribunals are only one area
where reporting, monitoring and improvement can take place. Government as
a litigant, justice agencies and ADR scheme operators all support timely
dispute resolution. Similarly, clear obligations and requirements coupled with
integrated data reporting and collection of common variables will mean that
problem areas can be more quickly identified and responses may be more
timely.

8.32

Processes and systems to enhance measurement and monitoring of timeliness
will be developed over time, and ideally, involvement from all stakeholders in
the justice system will assist in their progression. It will be necessary to collect
information about disputants (and with newer technology, this is more likely to
involve self-reporting strategies), agencies, as well as surveying practitioners,
judges and other court personnel. Existing quality frameworks (such as the

345

United States Bankruptcy Court, District of New Mexico, Innovative Practices, available at
http://www.nmb.uscourts.gov/values/innovation (accessed 24 September 2013); L. Bartels,
Challenges in Mainstreaming Specialty Courts (Canberra, Australian Institute of Criminology,
October 2009), available at http://www.aic.gov.au/documents/5/0/8/%7B5082B5A4-B181430E-B114-1460D8395C7B%7Dtandi383.pdf (accessed 24 September 2013).
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Framework for Court Excellence 346) can be used as one template to assist in the
evolution of case management and other innovative systems, to track delays
and address timeliness goals.
8.33

Below is a list of the elements that might be included in a quality framework
dealing with the symptoms relating to timeliness issues:
 robust and consistent data collection systems (for all justice agencies),
which collect both qualitative and quantitative data;
 time standards and goals that feature tangible deadlines to be observed
by disputants, practitioners, staff and others;
 the use of key performance indicators (KPIs) that measure performance
against time standards and goals;
 policy and practice frameworks that support timely completion of various
stages within processes (for example, delivery of judgments);
 case management systems that incorporate ‘succession planning’ for
leadership/champion case management roles and that utilise information
technology and basic modern management principles;
 quality practice forums (for example, forums and conferences where
progress and innovations can be discussed and learned from);
 disputant and court user surveying; and
 internal self-assessment and external assessment mechanisms for all
sector organisations.

8.34

In addition to a framework addressing the symptoms of delay, it will be
important to consider the fundamental components comprising a quality
framework that also addresses the causes of undue and avoidable delay.
Already many inroads have been made in this area outside courts and
tribunals, and it is probable that some of this work could be of use across the
justice sector.

8.35

This Report suggests that systems, standards and goals can be further
reviewed and enhanced by increasing the sophistication of data-collection
methods. This will require the various stakeholders across the justice system to
focus on their role of effecting better outcomes with regard to the timeliness
of the resolution of disputes and to consider how innovative practices that
currently exist or can be developed can support timeliness in the changing
justice landscape.

346

International Consortium for Court Excellence, International Framework for Court
Excellence (National Center for State Courts, USA, 2008), 8, available at
http://www.ncsc.org/Resources/~/media/Microsites/Files/ICCE/IFCE-Framework-v12.ashx
(accessed 25 September 2013).
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Discussion Questions
What are the drivers for innovation in this sphere?
What other innovative approaches might be applicable more broadly in the
Australian justice system?
How can the success of innovations be measured?
What other emerging factors have the potential to affect timeliness?
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Appendix A Examples of Timeliness Measures in Courts and Tribunals
Examination of published court and tribunal reports reveals that there are substantial differences in terms of what is being collected and reported, and despite
significant work being done on delivering more consistent and comparable datasets, there are ongoing framework, collection, reporting and data variable issues.
These issues surface not only because the information technology systems within courts and tribunals may be ‘old’, but also because in some circumstances limited
funding may mean that checking, tracking and collating data are difficult. In addition, courts and tribunals often collect data for operational purposes or for internal
reporting, and this may mean that specific data on timeliness is not publicly available or may only be available within a court or tribunal within prescribed and narrow
parameters.
The following table provides examples of timeliness measures used by a number of courts and tribunals, as well as reasons that are reported for delay.
Magistrates’ Court of Victoria
Reasons for
Delay

1) A broad jurisdiction: The Magistrates’ Court not only deals with almost every criminal case that passes through the state courts at some
point, but also many civil matters. Criminal matters that are ultimately tried in the County and Supreme Courts are heard in the Magistrates’
Court to the committal stage, with the only exceptions being cases of murder and treason. Further, all indictable offences triable summarily
(of which there are many) can be heard in the Magistrates’ Court at the election of the defendant.
2) An expanding jurisdiction: The Magistrates’ Court also has a broad civil jurisdiction to hear civil claims of up to $100,000. It is noted in the
Annual Report that ‘the jurisdiction of the Magistrates’ Court is ever being expanded, enabling the court to increasingly hear more serious
347
matters’. A reasonable conclusion to draw is that more serious matters require more time and resources to be heard and finalised.
3) Changes to WorkCover: As a result of changes to relevant legislation, ‘the number and complexity of workers compensation cases issued in
348
the court, has [also] increased greatly’, with an increase in the number of complaints of 56% over the last three years.
4) An increase in the number of intervention order applications: There has also been ‘significant growth and demand within the intervention

347

Magistrates’ Court of Victoria, Annual Report 2010–2011 (Magistrates’ Court of Victoria, Melbourne, 2011), 51, available at http://www.magistratescourt.vic.gov.au/publication/annual-

report-2010-2011.
348

Magistrates’ Court of Victoria, Annual Report 2011–2012 (Magistrates’ Court of Victoria, Melbourne, 2012), 41, available at http://www.magistratescourt.vic.gov.au/publication/annual-

report-2011-2012.
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order jurisdiction’, with more than 40,000 family violence and personal safety intervention orders granted during 2011-2012.
350
of intervention order applications has increased 41% over four years, to record levels in 2011-2012.

349

The number

5) The use of Automated Number Plate Recognition (ANPR) technology, which has expanded some action areas: The infringements jurisdiction
is another area of expansion in the Magistrates’ Court, as Victoria Police and the Sheriff’s Office are increasingly using the ANPR technology,
351
resulting in an increase in infringement matters.
Examples of
Measures

Most reporting in the Magistrates’ Court Annual Report is presented as year-on-year, with change by percentage noted, and seems to relate
352
primarily to a workload perspective of operations management. Statistical reporting on caseloads by number is broken down by type and
stage in the proceedings.




Criminal:
o

A six-month measure for cases finalised is reported.

o

A 12-month measure for cases still pending is reported as at 30 June. However, it is not clear what types of cases populate this category
nor what stage they have reached.

Civil:
o

Defended claims pending for more than 12 months as at 30 June 2011 is reported. However, it is not clear what types of cases populate
this category nor what stage they have reached.

It is probable that this type of reporting is oriented towards informing the various financial and political models to which the court is responsible
and on which it is dependent. As such, the reporting offers limited insight into actual timeliness within the court.
The civil jurisdiction of the court is divided according to the quantum of the claim, and matters where the total relief sought is less than $10,000
353
are referred for arbitration in a small claims list. Statistics are provided about whether the claims were finalised by arbitration, hearing or pre-

349

Magistrates’ Court of Victoria, Annual Report 2011–2012 (Magistrates’ Court of Victoria, Melbourne, 2012), 43, available at http://www.magistratescourt.vic.gov.au/publication/annual-

report-2011-2012.
350

Magistrates’ Court of Victoria, Annual Report 2011–2012 (Magistrates’ Court of Victoria, Melbourne, 2012), 4, available at http://www.magistratescourt.vic.gov.au/publication/annual-

report-2011-2012.
351

Magistrates’ Court of Victoria, Annual Report 2010–2011 (Magistrates’ Court of Victoria, Melbourne, 2011), 31, available at http://www.magistratescourt.vic.gov.au/publication/annual-

report-2010-2011.
352

Magistrates’ Court of Victoria, Annual Report 2010–2011 (Magistrates’ Court of Victoria, Melbourne, 2011), 31, available at http://www.magistratescourt.vic.gov.au/publication/annual-

report-2010-2011.
353

Magistrates’ Court Act 1989 (Vic), s 102.
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354

355

hearing conferences and mediation, with each represented as a percentage of the total number for the financial year.
357
to defended claims pending are provided as a snapshot as at 30 June 2011.

356

Statistics relating

In relation to criminal proceedings, statistics are provided that relate to total case activity and are categorised as cases that have been initiated,
finalised (finalised within six months, at contest mention, at ex parte hearings) and cases that are pending for more than 12 months as at 30
358
June. Cases recorded as pending for more than 12 months are not broken down by type. That is, they are not categorised according to level of
complexity nor in terms of the stage that has been reached within that period (for example, has little, some or major progress been made in
359
dealing with the case?) Similarly, those cases finalised within six months are not specified by type.
In relation to family law, violence and intervention orders, cases are recorded by type as an annual figure of caseload with no indications as to
360
time. In the case of family violence matters, the Family Violence Protection Act 2008 (Vic) provides for most matters to be dealt with quickly
within the specialist list, with little delay. Statistics are provided by categories such as those in which intervention orders were initiated, family
violence intervention orders finalised, family violence interim orders made, the orders received by the after-hours service, family violence safety
361
362
notices issued and total family law finalisations. There is also some reporting of Court Support and Diversion Services.
In common with all courts, there is no information about the avenues that people pursued before coming to the court and no information
about the demographic profile of court users.

354

Magistrates’ Court Act 1989 (Vic), s 107.
Magistrates’ Court Act 1989 (Vic), s 108.
356
The information noted has been taken from the Magistrates’ Court of Victoria, Annual Report 2010–2011 (Magistrates’ Court of Victoria, Melbourne, 2011), 29, available at
355

http://www.magistratescourt.vic.gov.au/publication/annual-report-2010-2011.
357

The information noted has been taken from the Magistrates’ Court of Victoria, Annual Report 2010–2011 (Magistrates’ Court of Victoria, Melbourne, 2011), 113, available at

http://www.magistratescourt.vic.gov.au/publication/annual-report-2010-2011.
358

The information noted has been taken from the Magistrates’ Court of Victoria, Annual Report 2010–2011 (Magistrates’ Court of Victoria, Melbourne, 2011), 28, 110, 111, available
at http://www.magistratescourt.vic.gov.au/publication/annual-report-2010-2011.
359
The information noted has been taken from the Magistrates’ Court of Victoria, Annual Report 2010–2011 (Magistrates’ Court of Victoria, Melbourne, 2011), 28, 110, 111, available
at http://www.magistratescourt.vic.gov.au/publication/annual-report-2010-2011.
360
The information noted has been taken from the Magistrates’ Court of Victoria, Annual Report 2010–2011 (Magistrates’ Court of Victoria, Melbourne, 2011), 28, available at
http://www.magistratescourt.vic.gov.au/publication/annual-report-2010-2011.
361

The information noted has been taken from the Magistrates’ Court of Victoria, Annual Report 2010–2011 (Magistrates’ Court of Victoria, Melbourne, 2011), 28, available at

http://www.magistratescourt.vic.gov.au/publication/annual-report-2010-2011.
362

The information noted has been taken from the Magistrates’ Court of Victoria, Annual Report 2010–2011 (Magistrates’ Court of Victoria, Melbourne, 2011), 29, available at

http://www.magistratescourt.vic.gov.au/publication/annual-report-2010-2011.
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County Court of Victoria
Reasons for
Delay

1) Specific issues relating to preparation and running of sexual offence trials: The Annual Report notes that sexual offences make up nearly half
363
of all criminal trials, in part due to a low guilty plea rate in these cases (approximately 50 per cent compared with 74 per cent in non364
sexual cases). One possible reason suggested for this difference is the potentially more severe nature of the sentencing that applies in
these cases if proven (with an increased likelihood of immediate custodial sentences and strict reporting requirements for a significant
365
period under the Sex Offenders Registration Act 2004 (Vic)). It is also noted that sexual offence cases can often involve children and
366
cognitively impaired witnesses and that strict legislative timelines apply to the conduct of these cases.
Although those timelines are not
always met, it is apparent that such cases receive a higher level of priority, presumably resulting in greater pressure being applied to the
367
hearing of other criminal trials.
2) Changes to legislation: The Annual Report warns that changes to state sentencing legislation create a risk that the new Community
Correction Orders (CCOs) will impose greater burdens on judges in terms of an increased use of judicial supervision, and that the
introduction of the new ‘gross violence’ provisions will lead to a reduction in the number of guilty pleas as offenders attempt to avoid the
368
statutory minimum term of imprisonment attached to these offences. It is noted that this will mean it is unlikely that progress in delay
369
reduction can be sustained in the criminal jurisdiction. The warning was cautionary, and it will be necessary to revisit the data to
determine whether the concerns were justified.

363

County Court of Victoria, Report of the Judges of the Court (2010–2011 Annual Report of the County Court) (County Court of Victoria, Melbourne, 2011), 1, available at
http://www.countycourt.vic.gov.au/annual-reports.
364
County Court of Victoria, Report of the Judges of the Court (2010–2011 Annual Report of the County Court) (County Court of Victoria, Melbourne, 2011), 15, available at
http://www.countycourt.vic.gov.au/annual-reports.
365
County Court of Victoria, Report of the Judges of the Court (2010–2011 Annual Report of the County Court) (County Court of Victoria, Melbourne, 2011), 15, available at
http://www.countycourt.vic.gov.au/annual-reports.
366
County Court of Victoria, Report of the Judges of the Court (2010–2011 Annual Report of the County Court) (County Court of Victoria, Melbourne, 2011), 15, available at
http://www.countycourt.vic.gov.au/annual-reports.
367
County Court of Victoria, Report of the Judges of the Court (2010–2011 Annual Report of the County Court) (County Court of Victoria, Melbourne, 2011), 15, available at
http://www.countycourt.vic.gov.au/annual-reports.
368
County Court of Victoria, Report of the Judges of the Court (2010–2011 Annual Report of the County Court) (County Court of Victoria, Melbourne, 2011), 14, available at
http://www.countycourt.vic.gov.au/annual-reports.
369
County Court of Victoria, Report of the Judges of the Court (2010–2011 Annual Report of the County Court) (County Court of Victoria, Melbourne, 2011), 14, available at
http://www.countycourt.vic.gov.au/annual-reports.
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3) A significant increase in workload arising from the implementation of the Civil Procedure Act 2010 (Vic) is noted, yet without specific detail.
Much of the increase occurring in the civil workload is noted as having been in the Banking and Finance division of the Commercial list,
370
371
presumably as a result of economic conditions. A year-on-year increase in the court’s workload for the past three years is noted.
Examples of
Measures

In the Report of the Judges of the Court (2011–2012 Annual Report of the County Court) and the separately published Statistics of the County
Court 2003–2009/10, reporting focuses on the volume of cases and the percentage change from year to year, using a measure of timeliness of 12
months. The key elements are numbers of cases commenced, finalised and pending. There is limited reported related to special initiatives.
In the civil jurisdiction, cases disposed of within 12 months of commencement and cases pending for greater than 12 months are recorded across
372
the entire jurisdiction by percentage.
In the criminal jurisdiction, trials and appeals disposed of within 12 months (a single, combined figure), trials pending for greater than 12 months
373
and appeals pending for greater than 12 months are recorded by percentage.
In terms of appeals pending for greater than 12 months, a breakdown is provided according to the grounds of appeal.

374

The reporting has little detail, and the marking point of 12 months will be experientially different depending on how far the case has progressed
or its actual complexity or significance to the parties involved.
In relation to criminal matters in regional centres, the Annual Report details the duration of cases since their inception: less than one year, more
than one year, less than two years, and more than two years, in the context of reporting on efforts to reduce the backlog in the regional
375
centres.
In terms of time to trial of criminal cases, the Annual Report records the time to trial in months for criminal trials, whether a five-day trial, 10-day
376
trial or 15-day trial (presumably as an average number of months) by comparison with the previous 12 months.
370

County Court of Victoria, Report of the Judges of the Court (2010–2011 Annual Report of the County Court) (County Court of Victoria, Melbourne, 2011), 1, available at
http://www.countycourt.vic.gov.au/annual-reports.
371
County Court of Victoria, Report of the Judges of the Court (2010–2011 Annual Report of the County Court) (County Court of Victoria, Melbourne, 2011), 14, available at
http://www.countycourt.vic.gov.au/annual-reports.
372
Court Case List Management System, Statistics of the County Court of Victoria 2003/2004–2009/2010 (produced by the Business Analyst Unit, County Court of Victoria).
373
Court Case List Management System, Statistics of the County Court of Victoria 2003/2004–2009/2010 (produced by the Business Analyst Unit, County Court of Victoria).
374
Court Case List Management System, Statistics of the County Court of Victoria 2003/2004–2009/2010 (produced by the Business Analyst Unit, County Court of Victoria).
375
Court Case List Management System, Statistics of the County Court of Victoria 2003/2004–2009/2010 (produced by the Business Analyst Unit, County Court of Victoria).
376
County Court of Victoria, Report of the Judges of the Court (2010–2011 Annual Report of the County Court) (County Court of Victoria, Melbourne, 2011), 14, available at
http://www.countycourt.vic.gov.au/annual-reports.
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In relation to the commercial list, the Annual Report notes that most cases in the list are listed for trial within six months of issue, and that most
cases were heard accordingly. Precise statistics are not provided. This measure is not one that is ascertainable from the statistics in the report
377
itself as it concerns a specific list within the civil jurisdiction.
Supreme Court of Victoria
Reasons for
Delay

The 2010–2011 Annual Report addressed a number of matters that relate to the court’s position as the state’s superior court and that can be
seen to have an impact on its capacity to be timely, but which are significant matters in the conduct of its jurisdiction. These are:
 Efficient and just disposition – The need to balance demands for efficiency with ‘just’ disposition; that complex matters will not see
378
‘compromise on the quality of the reasons given in the pursuit of providing quick judgment’.
 A Court for All Victorians – The court reports a revitalisation of its circuit hearings in order to make its services available in an accessible (and
timely) manner for regional Victorians. Presumably, this work requires increased court time and resources when compared with Melbourne
sittings. Circuit arrangements may also impact on timeliness as they involve set sittings that can be delayed more readily by complex cases.
 Specialty lists and jurisdiction – The Supreme Court has several specialist lists, each with its own list management practices. These include the
admiralty list, the major torts list, the long cases list and the intellectual property list. Some list areas are more difficult than others, with an
Admiralty list being part of its ‘important’ although ‘burdensome’ jurisdiction. The court is also responsible for special matters and applications
under such legislation as the Bail Act 1977 (Vic), as well as surveillance, major crime and witness protection legislation. Additionally, some
379
matters are heard in closed court and hence are difficult to report on.
 Self-Represented Litigants – There may be particular issues that surface when people are not represented. For example, a case was heard that
380
required 115 sitting days and generated 16,166 pages of transcript.
 Class actions – Major class actions during the year absorb a significant amount of the court’s resources,
quicker to resolve than a multitude of individual cases.

377

381

even if they are at times less costly and

County Court of Victoria, Report of the Judges of the Court (2010–2011 Annual Report of the County Court) (County Court of Victoria, Melbourne, 2011), 24, available at
http://www.countycourt.vic.gov.au/annual-reports.
378
See Supreme Court of Victoria, 2010–2011 Annual Report (Supreme Court of Victoria, Victoria, 2011), 53, available at
http://www.supremecourt.vic.gov.au/home/library/supreme+court+of+victoria+2010-11+annual+report.
379

See Supreme Court of Victoria, 2010–2011 Annual Report (Supreme Court of Victoria, Victoria, 2011), 66, available at

http://www.supremecourt.vic.gov.au/home/library/supreme+court+of+victoria+2010-11+annual+report.
380

See Supreme Court of Victoria, 2010–2011 Annual Report (Supreme Court of Victoria, Victoria, 2011), 58, available at

http://www.supremecourt.vic.gov.au/home/library/supreme+court+of+victoria+2010-11+annual+report.
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 Facilities – The court reports an inability to provide sufficient jury courts from time to time in order ‘to deal with all cases as expeditiously and
382
efficiently as the parties are entitled to expect’. The court has needed to use the County Court on occasions to address this issue. The court
383
expects an increasing load in respect of jury trials and insufficient facilities may put increasing pressure on timeliness.
Examples of
Measures

The Supreme Court Annual Report 2011–2012 indicates that the court uses a ‘backlog indicator’ to indicate whether the court considers it is
processing matters in a timely manner. The consistent theme of measurement throughout the Annual Report is year-on-year comparison of
percentage change in initiations and finalisations. It includes percentage reductions in pending cases and also the median time (in months) taken
to dispose of criminal appeals. The Annual Reports also have measures of the interval from last date of hearing to date of the published decision
for the Civil Trial Division – Commercial and Equity Division. This method of measurement recognises that ‘time to trial’ is different from ‘time to
384
decision’ and possibly indicative of timeliness within the court. The Annual Report highlights critical time targets as being eight weeks, 13
weeks and six months from the last date of hearing. No data is provided regarding the time to trial in these matters. The other measurements
reported on in this Division are the length of trials (in days) and length of judgments (in pages). This data appears to be aimed at recording the
385
workload of the Division on an annual basis. There is no data published with respect to the goal of the Common Law Division being to list the
386
majority of matters for hearing within three to four months of the first directions day.
387

In relation to the Criminal Trial Division, the Annual Report contains no timeliness-specific data. The Annual Report notes that assessment
of the workload of the Division cannot be gauged by statistical analysis alone; rather, a qualitative approach is also required, having regard
388
to the significant variations in complexity and length of trials within the Division. A single unit of measure can therefore be misleading.
381

See Supreme Court of Victoria, 2010–2011 Annual Report (Supreme Court of Victoria, Victoria, 2011), 58, available at

http://www.supremecourt.vic.gov.au/home/library/supreme+court+of+victoria+2010-11+annual+report.
382

See Supreme Court of Victoria, 2010–2011 Annual Report (Supreme Court of Victoria, Victoria, 2011), 61, available at

http://www.supremecourt.vic.gov.au/home/library/supreme+court+of+victoria+2010-11+annual+report.
383

See Supreme Court of Victoria, 2010–2011 Annual Report (Supreme Court of Victoria, Victoria, 2011), 64, available at

http://www.supremecourt.vic.gov.au/home/library/supreme+court+of+victoria+2010-11+annual+report.
384

Supreme Court of Victoria, Annual Report 2010–2011 (Supreme Court of Victoria, Melbourne, 2011), 52–53, available at

http://www.supremecourt.vic.gov.au/home/library/supreme+court+of+victoria+2010-11+annual+report.
385

Supreme Court of Victoria, Annual Report 2010–2011 (Supreme Court of Victoria, Melbourne, 2011), 53, available at

http://www.supremecourt.vic.gov.au/home/library/supreme+court+of+victoria+2010-11+annual+report.
386

Supreme Court of Victoria, Annual Report 2010–2011 (Supreme Court of Victoria, Melbourne, 2011), 60, available at

http://www.supremecourt.vic.gov.au/home/library/supreme+court+of+victoria+2010-11+annual+report.
387

See Supreme Court of Victoria, Annual Report 2010–2011 (Supreme Court of Victoria, Melbourne, 2011), 67, available at

http://www.supremecourt.vic.gov.au/home/library/supreme+court+of+victoria+2010-11+annual+report.
388

Supreme Court of Victoria, Annual Report 2010–2011 (Supreme Court of Victoria, Melbourne, 2011), 66, available at

http://www.supremecourt.vic.gov.au/home/library/supreme+court+of+victoria+2010-11+annual+report.
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Family Court of Australia
Reasons for
Delay

1) A reduction in the number of judges: The number of Family Court judges has steadily decreased in recent years. During 2011–2012, a new
389
judge was appointed, while three retired. The decision not to fill all of the retired positions, combined with delays in those replacements
in the past three years, put pressure on the court to maintain or increase the rate at which it can finalise cases with trials during 2011–
390
2012.
2) Increasing complexity of cases that proceed to trial, such that they take longer to finalise.

Examples of
Measures

The court has developed a wide range of statistics measuring vital information, including:
 clearance rates of matters that come to the court;
 the number of times parties attend court;
 the number of matters that settle; and
 the timeliness of hearings and delivery of judgments.
The court has eight key performance indicators against which it measured its performance in 2011–2012. Those directly relevant to timeliness
391
392
393
are pending cases, reserved judgments and backlog.

389

Pending cases: The court aims to have more than 75 per cent of its pending (active) applications less than 12 months old.



Reserved judgments: These cases are essentially finalised, yet the parties are waiting to hear the reasons for the judgments. The court seeks
to deliver 75 per cent of reserved judgments within three months of the close of the case.

Family Court of Australia, Annual Report 2011–2012 (Family Court of Australia, 2012), Part 3: Report on Court Performance, 48, available at

http://www.familycourt.gov.au/wps/wcm/resources/file/eb8a740003201fe/AR2011_Part%203.pdf.
390

Family Court of Australia, Annual Report 2011–2012 (Family Court of Australia, 2012), Part 3: Report on Court Performance, 48, available at

http://www.familycourt.gov.au/wps/wcm/resources/file/eb8a740003201fe/AR2011_Part%203.pdf.
391

Family Court of Australia, Annual Report 2011–2012 (Family Court of Australia, 2012), Part 3: Report on Court Performance, available at

http://www.familycourt.gov.au/wps/wcm/connect/FCOA/home/about/publications/annual/.
392

Family Court of Australia, Annual Report 2011–2012 (Family Court of Australia, 2012), Part 3: Report on Court Performance, available at

http://www.familycourt.gov.au/wps/wcm/connect/FCOA/home/about/publications/annual/.
393

Family Court of Australia Annual Report 2011–2012 (Family Court of Australia, 2012), Part 3: Report on Court Performance, 47, available at

http://www.familycourt.gov.au/wps/wcm/connect/FCOA/home/about/publications/annual/.
394

Family Court of Australia, Annual Report 2011–2012 (Family Court of Australia, 2012), Part 3: Report on Court Performance, available at

http://www.familycourt.gov.au/wps/wcm/connect/FCOA/home/about/publications/annual/.
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Backlog indicator: This indicator is related to the reserved judgments indicator, showing the proportion of judgments awaiting delivery that
were older than three months.

It is important to note that, although the court does not have a ‘finalization’ performance indicator, it continues to monitor the age of its
395
finalised cases internally to ‘assist with determining resource allocation and the effort required to dispose of cases’.
Federal Court of Australia
Examples of
Measures

Three time goals, relating to all cases, are designed to assist the court in managing its work to achieve the performance targets. These are time
limits within which cases should be completed, how quickly judgments should be delivered and the disposition of migration appeals and related
396
applications.
The time goals are as follows:
397
85 percent of cases completed within 18 months of commencement.
-

Judgments to be delivered within three months.
399
case as well as the workload of the court.

398

The report states that success in meeting this goal depends upon the complexity of the
400

Disposition of migration appeals and related applications within three months. The Migration Litigation Reform Act 2005 (Cth) has given the
Federal Magistrates’ Court first instance jurisdiction in migration cases, prompting the court to introduce a time goal of three months for the
401
disposition of migration appeals and related applications.
Federal Magistrates’ Court of Australia
Examples of
Measures

395

402

The Federal Magistrates’ Court of Australia’s time goal relates to the time taken from filing to disposition. The Annual Report considers the
court’s performance against this goal in different categories, including family law and general federal law. This time goal is one of three
performance indicators against which the court measures performance.

Family Court of Australia, Annual Report 2011–2012 (Family Court of Australia, 2012), Part 3: Report on Court Performance, 61, available at

http://www.familycourt.gov.au/wps/wcm/resources/file/eb8a740003201fe/AR2011_Part%203.pdf.
396

Federal Court of Australia, Federal Court of Australia Annual Report 2011–2012 (Federal Court of Australia, 2012), 15, available at
http://www.fedcourt.gov.au/publications/annual-reports.
397
Federal Court of Australia, Annual Report 2010–2011 (Federal Court of Australia, 2011), 16, available at http://www.fedcourt.gov.au/aboutct/ar2010/ar2010.pdf.
398
Federal Court of Australia, Annual Report 2010–2011 (Federal Court of Australia, 2011), 16, available at http://www.fedcourt.gov.au/aboutct/ar2010/ar2010.pdf.
399
Federal Court of Australia, Annual Report 2010–2011 (Federal Court of Australia, 2011), 16, available at http://www.fedcourt.gov.au/aboutct/ar2010/ar2010.pdf.
400
Federal Court of Australia, Annual Report 2010–2011 (Federal Court of Australia, 2011), 16, available at http://www.fedcourt.gov.au/aboutct/ar2010/ar2010.pdf.
401
Federal Court of Australia, Annual Report 2010–2011 (Federal Court of Australia, 2011), 16, available at http://www.fedcourt.gov.au/aboutct/ar2010/ar2010.pdf.
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In its Annual Report 2011–2012, the Federal Magistrates’ Court of Australia states that its time goal is that the time taken from filing to
403
disposition is less than six months in 90 per cent of cases.
In relation to reserved judgments, the court has set a benchmark of three months for their delivery.
benchmark is provided in the report.

404

No reason for this particular time

Victorian Civil and Administrative Tribunal
Examples of
Measures

VCAT has a far-reaching jurisdiction and was established as a ‘super-tribunal’, bringing together what were previously separate and smaller
tribunals. Although its non-court status sets it in a different category from the courts discussed above, its high turnover of litigated matters and
wide-reaching jurisdiction make it suitable for comparison.
VCAT reports on its annual caseload in terms of lodgments and finalisations.
406
that relate to targets by list:

405

-

a target for the timely resolution for each type of case by list (in weeks);

-

the median time taken for cases by list; and

-

the time taken for cases by list at the 80 percentile.

However, VCAT reports some unique key ‘timeliness’ measures

th

There does not appear to be any information provided as to how the ‘target’ measure of timely disposition has been determined. Whether it is a
target for improved performance within the context of the institution or whether it is a target founded on a view of appropriate and timely
justice for that type of case is not specified.
VCAT has set a performance benchmark for delivering 90 per cent of ‘reserved decisions’ within six weeks of the conclusion of the hearing.
Model Key
Performance
402

407

After consultation with the chief judicial and administrative officers of each of the state’s court, the following statistical indicators were

Federal Magistrates’ Court of Australia, Annual Report 2011–12 (Federal Magistrates’ Court of Australia, 2012), 35, available at http://www.fmc.gov.au/pubs/docs/11-

12%20Tagged.pdf.
403

Federal Magistrates’ Court of Australia, Annual Report 2011–12 (Federal Magistrates’ Court of Australia, 2012), 35, available at http://www.fmc.gov.au/pubs/docs/11-

12%20Tagged.pdf.
404

Federal Magistrates’ Court of Australia, Annual Report 2011–12 (Federal Magistrates’ Court of Australia, 2012), 56, available at http://www.fmc.gov.au/pubs/docs/11-

12%20Tagged.pdf.
405

See VCAT, VCAT Annual Report 2010/11 (VCAT, Melbourne, 2011), available at http://www.vcat.vic.gov.au/resources/document/annual-report-201011-68-pages-2mb.
See VCAT, VCAT Annual Report 2010/11 (VCAT, Melbourne, 2011), 5, available at http://www.vcat.vic.gov.au/resources/document/annual-report-201011-68-pages-2mb.
407
See VCAT, VCAT Annual Report 2010/11 (VCAT, Melbourne, 2011), 5, available at http://www.vcat.vic.gov.au/resources/document/annual-report-201011-68-pages-2mb.
406
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Indicators for
NSW Courts

developed:
 backlog (the number of pending cases that are taking too long);
 overload (the number of cases on hand in excess of the number the court can be expected to process within time);
 clearance ratio (the ratio of the court’s new registrations to the number of finalisations over the relevant reporting period); and
 attendance index (the number of pending cases in which there has been more than the benchmark number of attendances).
Key Performance Indicators (KPIs) are currently reported monthly in the criminal jurisdiction in NSW. The Attorney-General’s Department of NSW
is currently developing a new database for automatically reporting civil data from their relatively new electronic case management system.
408
However, performance data in the civil jurisdiction is currently only published annually.
The suggested format for the monthly reports is as follows:
Key Performance Indicators
[Month Year]
[specify] Court
[specify e.g. Civil or Criminal] Cases
1 Backlog
Backlog (> boundary) = [ ] cases or [ ]% (should be 0)
Pending (> norm) = [ ]% (should be x%)
Backlog (> norm) = [ ] cases (should be 0)
2 Overload = [ ] cases or [ ]% (should be 0)
3 Clearance Ratio = [ ]% (should be 100%)
caseload: [up,down, unchanged]
finalisations: [up, down, unchanged]
4 Attendance Index

408

This information was kindly provided in email correspondence dated 26 October 2012 from Laurie Glanfield, co-author of L. Glanfield and T. Wright, ‘Model key performance
indicators for NSW Courts’ Law Foundation of NSW (Justice Research Centre, Sydney, 2000), Ch 7 General results of the consultations, available at
http://www.lawfoundation.net.au/report/kpi/AE86DF2D03F4538FCA257060007D13E5.html.
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Pending (> boundary) = [ ] cases or [ ]% (should be 0)

Pending (> norm) = [ ]% (should be y%)

130
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Appendix B Innovation Table
The following Table sets out innovation material and links it to known evaluation material. Notably, evaluations of programs can be conducted by a range of private
sector bodies, schemes, independent consultants, courts, academics and others. Evaluation material may not be ‘published’ and may be kept confidential and used
for strategic and operational purposes. In addition, some material may surface in Conference Publications, and bodies such as the Australasian Institute of Judicial
Administration (AIJA) may foster work in this area that is unreported but relevant to the evaluation of innovations.
This means that the Table below is unlikely to incorporate all relevant evaluation material, and the Research Team welcomes additions to this Table. It is also
relevant that the Civil Justice Research Online site (http://www.civiljustice.info/), set up and maintained by the Australian Centre for Justice Innovation (ACJI), is
intended to become a clearinghouse for this type of material into the future.

Innovation, Possible Benefits, Possible Barriers to Success

Evaluation Findings

Obligations to Support Timely Dispute Resolution
The genuine steps requirement under the Civil Dispute Resolution Act 2011 (Cth) (CDRA),
certifying that parties have, as far as possible, ‘undertaken genuine steps to resolve disputes
before certain civil proceedings are instituted’.
May affect the timeliness of court proceedings by reducing the number of matters that progress
into the court system.

In the family law area, there is some evidence that the introduction of the
mandatory ‘genuine effort’ requirement led to a decline in Family Court and
Federal Magistrates’ Court filings and has therefore improved the timeliness of
409
dispute resolution.
An evaluation by the Australian Institute of Family Studies (AIFS) involved the
collection of data from 28,000 people involved or potentially involved in the family
law system, including parents, grandparents, family relationship service staff,
clients of family relationship services, lawyers, court professionals and judicial
officers, and the analysis of administrative data and court files.
In terms of family dispute resolution (FDR), the evaluation made the following
findings:

409

Australian Institute of Family Studies (Australian Government), ‘Evaluation of the 2006 Family Law Reforms’ (Final Evaluation Report, 28 January 2010), available at
http://aifs.gov.au/institute/pubs/fle/ (accessed 25 September 2013).
132

Appendix B Innovation Table

THE TIMELINESS PROJECT

Innovation, Possible Benefits, Possible Barriers to Success

Evaluation Findings
•

•

•

•

The use of FDR post-reform is broadly meeting the objectives of requiring
parents to attempt to resolve their disputes with the help of non-court
dispute resolution processes and services. About two-fifths of parents who
used FDR reached agreement and did not proceed to court. Most who did not
reach agreement at FDR had sorted out parenting matters a year or so after
separation mainly via discussions themselves.
There is evidence of fewer post-separation disputes being responded to
primarily via the use of legal services and more disputes being responded to
primarily via the use of family relationship services. This is further evidence of
a cultural shift whereby a greater proportion of post-separation disputes over
children are being seen and responded to primarily in relationship terms.
There is also evidence that encouraging the use of non-legal solutions, and
particularly the expectation that most parents will attempt FDR, has meant
that FDR is occurring in some cases where there are significant concerns
about violence and safety. This suggests the need for continued careful
monitoring of screening and intake processes. These cases require
sophisticated triage. Recourse to a court-based pathway is not necessarily the
option that such families decide to take for a range of reasons. Decisions
about how disputes are resolved in such cases are complex; it cannot be
automatically assumed that FDR is inappropriate.
Protocols between lawyers and FDR practitioners that encourage cooperation
are likely to increase the chances of making the best judgments about
proceeding or not proceeding with FDR.

The evaluation concludes that ‘the 2006 reforms to the family law system have
had a positive impact in some areas and have had a less positive impact in others.
Overall, there is more use of relationship services, a decline in filings in the courts
in children's cases, and some evidence of a shift away from an automatic recourse
410
to legal solutions in response to post-separation relationship difficulties’.
410

Australian Institute of Family Studies (Australian Government), ‘Evaluation of the 2006 Family Law Reforms’ (Final Evaluation Report, 28 January 2010), available at
http://aifs.gov.au/institute/pubs/fle/ (accessed 25 September 2013).
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Innovation, Possible Benefits, Possible Barriers to Success

Evaluation Findings
There is detailed reporting by agencies to the Department of Families, Housing,
Community Services and Indigenous Affairs (FaCSIA) that requires qualitative and
quantitative annual reviews. There are extensive research and evaluation
materials on these reforms. A report by Allen Consulting Group and ACJI was
submitted to the Commonwealth Attorney Generals Department in June 2013.

Supreme Court Civil Rules 2006 (SA), r 33, whereby parties notify one another and exchange
documents, using court as a last resort.
May affect the timeliness of court proceedings by reducing the number of matters that progress
into the court system.
Addressing the definition of sufficiency of evidence.

411

No specific evaluation of Supreme Court Civil Rules 2006 (SA), r 33, but an example
is found in the South Australian Motor Accident Commission, which reports that a
compliant Rule 33 formulation appears to have resulted in 25 per cent more
informal settlement outcomes.
No specific evaluation.

Maximisation of due process, regulation by rules rather than discretion and the right of parties
to choose how much procedure they want, all of which will affect the timeliness of the
finalisation of the dispute.
Encouraging people to resolve their problems before they become disputes, expeditiously, and
412
at the earliest opportunity (i.e. outside court).

See the ACJI Exploring Civil Pre-Action Requirements: Resolving Disputes
Outside Courts (2013) for a summary of the evaluations in this area. The
Commonwealth Attorney-General is undertaking a review of the genuine effort
requirements. Refer to evaluations on the effectiveness of alternative dispute
resolution (ADR) processes more generally.

Court adoption of time standards requiring particular percentages of cases with agreed
characteristics (civil and criminal) to be finalised within set periods.

Reporting in annual reports.

Limits on parties’ rights to amend pleadings at any stage of litigation, subject only to costs.
411

413

No specific evaluation.

Lord Woolf, Access to Justice: Interim Report to the Lord Chancellor on the Civil Justice System in England and Wales (London: Lord Chancellor’s Department, 1995).
Australian Government, Attorney General’s Department, Draft Objectives for the Civil Justice System (May 2012), available at
http://www.ag.gov.au/Legalsystemandjustice/Documents/Revised%20Objectives%20following%20Symposium.pdf (accessed 13 December 2012).

412
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Innovation, Possible Benefits, Possible Barriers to Success

Evaluation Findings

Trial judge discretion to amend pleadings (taking all relevant matters into account, including
potential delay).
New code of conduct introduced by the President of Fair Work Australia, which included new
414
timeliness benchmarks.
Performance appraisals for administrative decision-makers.

415

No specific evaluation.
No specific evaluation.

Barrier: Controversial proposition.
‘Good faith’ requirements enable courts and tribunals to impose cost sanctions on those who
416
unnecessarily delay.

No specific evaluation, but refer to effectiveness of obligations more generally
(see ACJI Exploring Civil Pre-Action Requirements: Resolving Disputes
Outside Courts).

Court supervision, education and other processes that support collaborative lawyer behaviour to
417
comply with legislative obligations.

No specific evaluation.

Legal Services Directions 2005, relating to the way in which legal services are provided to the
Australian Government and requiring best practice in relation to litigation, including the
418
Commonwealth’s obligation to act as a model litigant.

No specific evaluation.

413

Aon Risk Services Australia Ltd v ANU [2009] 239 CLR 175.
E. Hannan, ‘Fair Work Australia’s Bid to Regain Public’s Support as HSU Taint Sparks Review’ The Australian (30 July 30 2012), available at
http://www.theaustralian.com.au/national-affairs/industrial-relations/fwa-bid-to-regain-publics-support-as-hsu-taint-sparks-review/story-fn59noo3-1226438131285 (accessed 3
October 2013).
415
nd
The Hon Justice D. O’Connor, ‘Administrative Decision Makers in Australia: the Search for Best Practice‘ Paper delivered at the 2 International Conference on Administrative
Justice (Quebec, 17–20 June 2001), 8, available at http://www.aat.gov.au/Publications/SpeechesAndPapers/Oconnor/administrative.htm (accessed 3 October 2013).
416
See T. Sourdin, ‘Good Faith, Bad Faith? Making an Effort in Dispute Resolution’ (2012) 2(1) DICTUM – Victoria Law School Journal; T. Sourdin, Exploring Civil Pre-Action
Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, Melbourne, November 2012), 39–40, available at http://www.civiljustice.info/ (accessed 3 October 2013).
417
T. Sourdin, Exploring Civil Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, Melbourne, November 2012), 146, available at
http://www.civiljustice.info/ (accessed 3 October 2013).
418
Australian Government, Legal Services Directions 2005, Appendix B, available at http://www.comlaw.gov.au/Details/F2012C00691 (accessed 3 October 2013).
414
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Legal Services Directions 2005 obligations relating to the reasonableness of taking technical
419
420
defences such as relying on limitation periods, and include sanctions for non-compliance.

No specific evaluation.

Courts should do more to police bad practitioner behaviour, and the Law Societies should
421
encourage good behaviour.

No specific evaluation.

Pre-action requirements.

ACJI examined the effectiveness of pre-action requirements in Australia,
exemplified by several specific programs. For example, in the Northern Territory,
Supreme Court Practice Direction 6 of 2009 (PD6) was introduced, requiring
parties to exchange relevant information promptly and engage in dispute
resolution processes before commencing litigation.
Although the available data-set from the Northern Territory was too small to
enable a quantitative analysis to take place, qualitative interviews with lawyers
and the judiciary showed that people considered that the pre-action protocol in
place had been ‘effective’ in that:
• it led to the earlier resolution of cases;
• the costs were not too high; and
• where cases were not resolved as a result of the pre-action protocol, hearing
422
and litigation time was saved (as litigation was ‘planned’).
Analysis of a small number of case files found that 88 per cent of matters resolved
as a result of the protocol.
Similarly, the Transport Accident Commission (TAC) reports that, since its PreLitigation Protocols were introduced in December 2004, there has been a
significant decline in the number of review applications being lodged at the

419

Australian Government, Legal Services Directions 2005, part 1, section 8, available at http://www.comlaw.gov.au/Details/F2012C00691 (accessed 3 October 2013).
Australian Government, Legal Services Directions 2005, part 3, available at http://www.comlaw.gov.au/Details/F2012C00691 (accessed 3 October 2013).
421
Comment in Federal Magistrates’ Court Focus Group (conducted Federal Magistrates’ Court, Melbourne, 30 July 2012); T. Sourdin, Exploring Civil Pre-Action Requirements:
Resolving Disputes Outside Courts (ACJI, Monash University, Melbourne, November 2012), 39–40, available at http://www.civiljustice.info/ (accessed 3 October 2013).
422
T. Sourdin, Exploring Civil Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, Melbourne, November 2012), 74, available at
http://www.civiljustice.info/ (accessed 3 October 2013).
420
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Victorian Civil and Administrative Tribunal (VCAT), and in 2010 to 2011 there was a
finalisation/settlement rate for disputes in this scheme of 86 per cent.

Case Management
Case management is closely identified with faster case-processing times. Innovation in this area
has included the acceptance of ‘docket’ lists, combinations of docket lists and call-over processes
423
in ‘wheel’ systems in various courts.

No specific evaluation of docket lists or wheel systems in various courts. Reporting
in Annual Reports takes place and some evaluation in Judicial Papers and Speeches
(usually quantitative).

European model whereby judges are encouraged to assist in settling cases means a lot of court
time is saved by replacing interlocutory steps with directions hearings and an early mediation
424
conference.

No specific evaluation.

Employment of an individual in the court who was responsible for scheduling,
426
‘accountability culture’.

425

resulting in

Judges having a specific role to play both at the micro level (where they can assist with efficiency
of the case itself) and at the macro level (as assessed against court demands from the
427
community).

In the English context, Raine and Willson found that the courts that reported
shorter delays were those that had employed an individual who was responsible
428
for scheduling. While this does not represent an evaluation per se, it indicates a
possible relationship between having a dedicated scheduler and reducing delay.

423

Described in C. Baar, Judicial Administration in Canada, with P. S. Millar (McGill-Queens University Press/Canadian Public Administration Series, 1981).
The Hon. Mr Justice K. H. Marks, ‘The Interventionist Court and Procedure’ (1992) 18 Monash University Law Review 1, referred to at Resources for Law Courts and Tribunals
(website), ‘Managing Courts and Tribunals’, available at http://www.uow.edu.au/law/LIRC/CourtResources/managing.html#delay (accessed 11 December 2012).
425
J. W. Raine and M. J. Willson, ‘Organisational Culture and the Scheduling of Court Appearances’ (1993) 20 Journal of Law & Society 237.
426
This commentary is referred to at Resources for Law Courts and Tribunals (website), ‘Managing Courts and Tribunals’, available at
http://www.uow.edu.au/law/LIRC/CourtResources/managing.html#delay (accessed 11 December 2012), relating to J. W. Raine and M. J. Willson, ‘Organisational Culture and the
Scheduling of Court Appearances’ (1993) 20 Journal of Law & Society 237.
427
Justice A. Rogers, ‘The Managerial or Interventionist Judge’ (1993) 3 Journal of Judicial Administration 96.
428
J. W. Raine and M. J. Willson, ‘Organisational Culture and the Scheduling of Court Appearances’ (1993) 20 Journal of Law & Society 237.
424
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Date setting, which ‘encourages people to act, make decisions … even if it’s 6 to 9 months
429
away’.

No specific evaluation.

A docket system requiring the allocation of each new case to a particular judge, who is then
responsible for managing the case until final disposition.

No specific evaluation (see above – Annual reporting and some judicial papers on
topics).

The ‘wheel system’ involves short- and long-term duties for judges and often involves an
intensive listing period. A duty judge might ‘call over’ a large number of cases to the courtroom
in the course of a set period (e.g. one week), seeking advice from practitioners on the status of
preparation of case or readiness for trial. Directions are made, and some cases are settled in the
course of the week. At the end of the call-over, a readied ‘batch’ of cases is handed to a single
judge who takes control of the disposition of the cases in the batch. Disposition must occur
within a set time (some months), and if it is not completed, the judge must continue to sit. If the
‘docket’ is completed before the end of the period, the remaining time is used at the discretion
of the judge and is most often allocated to writing judgments.

No specific evaluation.

Appointment of ‘case’ or ‘resource or docket coordinators’ within the court or tribunal.
officers may report directly to the relevant judge. Their role is to:

430

These

- screen eligible cases
- gather information by contacting the parties

No specific evaluation. However, this approach is similar to the approach
discussed by Raine and Willson, who found that the courts that reported shorter
delays were those that had employed an individual who was responsible for
431
scheduling. While this does not represent an evaluation per se, it indicates a
possible relationship between having a dedicated scheduler and reducing delay.

- make service referrals.
Adaptation of this system is currently used in the Magistrates’ Court of Victoria (ENE).
For matters that are fully case managed, such as those cases that are defined as ‘complex’, one
429

No evaluation of the use of project plans.

Comment at Federal Magistrates’ Court Focus Group (conducted at Federal Magistrates’ Court, Melbourne, 30 July 2012) in T. Sourdin, Exploring Civil Pre-Action Requirements:
Resolving Disputes Outside Courts (ACJI, Monash University, Melbourne, November 2012), 140, available at http://www.civiljustice.info/ (accessed 3 October 2013).
430
Center for Court Innovation (website) Research, available at http://www.courtinnovation.org/research/view-bench-judges-answer-questions-about-case-coordinators (accessed 3
October 2013).
431
J. W. Raine and M. J. Willson, ‘Organisational Culture and the Scheduling of Court Appearances’ (1993) 20 Journal of Law & Society 237.
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recent trend is to require ‘project plans’ from the parties indicating how the case is to be run
with justified estimates of resources, time and costs. For example, the Technology, Engineering
432
and Construction (TEC) List in the Supreme Court. This approach requires parties to treat the
matter as a project, with set tasks, milestones and deadlines, focusing their efforts on timeliness
and managing their expectations and preparation behaviour.

No specific evaluation of the TEC List in the Victorian Supreme Court.
No specific evaluation of the Queensland case flow judge.

‘Case Flow Judge’ (in Supreme Court of Queensland) with responsibility for oversight of the
433
timeliness of all civil matters, increasing the scrutiny and responsibility of parties.
Judges’ active engagement with parties to expedite litigation by clarifying issues and curtailing
434
delaying behaviours. (Aon: expanding the responsibility of judges in managing case
progression).

No specific evaluation.

Standards for timeliness for non-court activities that arise after proceedings have commenced,
including time standards for police investigations, collection of evidence and undertaking ADR.

No specific evaluation.

Transfer to an inactive list, then dismissal of case where there is no evidence of service.

435

No adjournments sine die and no ‘black holes’ due to court control of all processes following
436
appearances.

No specific evaluation.
No specific evaluation.

432

Supreme Court of Victoria (website), available at
http://www.supremecourt.vic.gov.au/home/lists+and+sittings/specialist+lists/technology+engineering+and+construction/practice+note+2+of+2009+-+tec+list (accessed 3 October
2013).
433
Supreme Court of Queensland, Practice Direction No 17 of 2012, available at http://www.courts.qld.gov.au/__data/assets/pdf_file/0010/159454/sc-pd17of2012.pdf (accessed 3
October 2013).
434
A. H. DeGaris, ‘The Role of Federal Court Judges in the Settlement of Disputes’ (1994) 13(1) University of Tasmania Law Review 217.
435
His Hon. Justice L. T. Olsson, ‘Civil Caseflow Management in the Supreme Court of South Australia: Some Winds of Change’ (1993) 3 Journal of Judicial Administration 3, referred to
at Resources for Law Courts and Tribunals (website), ‘Managing Courts and Tribunals’, available at http://www.uow.edu.au/law/LIRC/CourtResources/managing.html#delay
(accessed 11 December 2012).
436
His Hon. Justice L. T. Olsson, ‘Civil Caseflow Management in the Supreme Court of South Australia: Some Winds of Change’ (1993) 3 Journal of Judicial Administration 3, referred to
at Resources for Law Courts and Tribunals (website), ‘Managing Courts and Tribunals’, available at http://www.uow.edu.au/law/LIRC/CourtResources/managing.html#delay
(accessed 11 December 2012).
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A timeline for progression of matters in the ‘normal’ track to be based on a standard completion
time of 52 weeks, including a ‘status conference’, case evaluation conference and pre-trial
conference at seven, 28 and 36 weeks, with the trial to commence within six weeks of the last
437
conference.

No specific evaluation.

Assignment of cases to one of three management tracks (expedited, including summary urgent
438
or short trials, normal and long/complex) with provision for transfer on application.

No specific evaluation.

A reduction in directions hearings beyond events within the main action (macro events).

439

Federal Magistrates’ Court has ‘docket case management’ that is designed to deal with
applications in a flexible and timely manner and to support identification of matters suitable for
440
dispute resolution and early identification of issues, promoting earlier settlement of matters.

No specific evaluation.
The Federal Magistrates’ Court Dandenong Project was introduced in 2010 to the
Dandenong registry, aimed at testing new case management approaches that would
encourage parties to settle disputes using dispute resolution rather than judicial
determination.
The Project introduced:
•
•

437

a judicial docket whereby each federal magistrate manages the cases in their
docket from the first court event through to determination
a triage system of case assessment to determine the most appropriate case

His Hon. Justice L. T. Olsson, ‘Civil Caseflow Management in the Supreme Court of South Australia: Some Winds of Change’ (1993) 3 Journal of Judicial Administration 3, referred to
at Resources for Law Courts and Tribunals (website) ‘Managing Courts and Tribunals’, available at http://www.uow.edu.au/law/LIRC/CourtResources/managing.html#delay (accessed
11 December 2012). This website provides interesting commentary on the system suggested by Justice Olsson.
438
His Hon. Justice L. T. Olsson, ‘Civil Caseflow Management in the Supreme Court of South Australia: Some Winds of Change’ (1993) 3 Journal of Judicial Administration 3, referred to
at Resources for Law Courts and Tribunals (website), ‘Managing Courts and Tribunals’, available at http://www.uow.edu.au/law/LIRC/CourtResources/managing.html#delay
(accessed 11 December 2012).
439
His Hon. Justice L. T. Olsson, ‘Civil Caseflow Management in the Supreme Court of South Australia: Some Winds of Change’ (1993) 3 Journal of Judicial Administration 3, referred to
at Resources for Law Courts and Tribunals (website), ‘Managing Courts and Tribunals’, available at http://www.uow.edu.au/law/LIRC/CourtResources/managing.html#delay
(accessed 11 December 2012).
440
Federal Magistrates’ Court of Australia, Annual Report 2011–2012 (Federal Magistrates’ Court of Australia, 2012), 37, available at
http://www.federalcircuitcourt.gov.au/pubs/html/AR1112.html (accessed 2 October 2013).
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•
•
•
•
•

management pathway for a particular case
a new case management approach focused on finding opportunities for cases
to settle using dispute resolution
adjournment of cases to internal dispute resolution undertaken by family
consultants
referral of cases to community (external) dispute resolution services via a
kiosk located at the registry
techniques to encourage compliance to ensure matters are ready to proceed
on the day they are listed, and
the reallocation of legal aid funding toward earlier court events.

An evaluation was conducted that drew on quantitative data collected by the
Family Law Courts and also qualitative information gathered from focus groups
and interviews undertaken with federal magistrates, staff and key stakeholders.
Findings were presented against each of the project’s stated objectives.
441

In summary, the evaluation found that overall the changes made to case
management processes and techniques had a positive impact. Overall, more cases
are settling earlier, without judicial determination and with less court events. These
results, in turn, reduce the burden of litigation to parties with the reduction of legal
fees and time required to resolve a case.
One particular benefit of early settlement was the overall reduction in legal aid
needed to fund trial lawyers and the redirection of that funding into independent
children’s lawyers to represent and promote the best interests of children.
Early settlement did, however, raise a risk of litigants feeling pushed through the
system too quickly or without time to fully consider the implications of settlement
arrangement they agree to. Challenges were also identified around sustaining the
441

For the detailed evaluation report, see http://www.federalcircuitcourt.gov.au/pubs/html/dandenong.html (accessed 2 October 2013).
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current workload as there was evidence of fatigue and long work hours.

Key Performance Indicators (KPIs) generally.

Finally, to allow the ongoing monitoring and improvement of the Project, challenges
were identified around data, not only regarding identifying what information is
needed to monitor ongoing project performance but also in regard to the reliability
of data available.
No specific evaluation of the effectiveness of having KPIs.

One method: The RoGS reporting on court administration highlights the primary functions of the
court administration services and details the performance of the courts in relation to these
functions, which includes scheduling and case-flow management.
NSW courts have developed KPIs that include the ‘Attendance Index’, designed to measure the
number of times parties (or their representatives) attend court. Information can be used to
indirectly measure cost efficiency and timeliness for each dispute.

No specific evaluation.

Federal Magistrates’ Court of Australia has a time goal, being that the time taken from filing to
442
disposition is less than six months in 90 per cent of cases.

No specific evaluation of the effectiveness of time goals in supporting timely
dispute resolution.

Federal Magistrates’ Court, in relation to reserved judgments, has set a benchmark of three
443
months for their delivery.

No specific evaluation of the effectiveness of time goals in supporting timely
dispute resolution.

Federal Court of Australia – three time goals.

No specific evaluation of the effectiveness of time goals in supporting timely
dispute resolution.

Family Court of Australia – eight KPIs.

No specific evaluation of the effectiveness of having KPIs.

In general, there are many examples of specifically articulated time standards in various formats
in use in Australian and international courts. Commonly, they specify a percentage of cases per

No specific evaluation of the effectiveness of time goals in supporting timely

442

Federal Magistrates’ Court of Australia, Annual Report 2011–2012 (Federal Magistrates’ Court of Australia, 2012), 35, available at
http://www.federalcircuitcourt.gov.au/pubs/html/AR1112.html (accessed 2 October 2013).
443
Federal Magistrates’ Court of Australia, Annual Report 2011–2012 (Federal Magistrates’ Court of Australia, 2012), 56, available
athttp://www.federalcircuitcourt.gov.au/pubs/html/AR1112.html (accessed 2 October 2013).
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caseload (or per types of cases) that must be finalised in a specific amount of time.

dispute resolution.

NCSC Model Time Standards recognise that many cases resolve with little court involvement,
another proportion that resolve after a couple of issues are resolved and a third proportion that
444
do not resolve without a trial. On this basis, the time standards use a three-tiered system.

No specific evaluation of the effectiveness of time standards in supporting timely
dispute resolution.

The Magistrates’ Court Infringement Support Unit was introduced to address the demands of the
growing number of traffic infringement matters resulting from Automated Number Plate
445
Recognition (ANPR) technology.

No specific evaluation of the Infringement Support Unit.

The Summary Case Conferences and Mention System was introduced for criminal matters, often
requiring mandatory conferences prior to a contest mention or hearing, (increasing
446
resolutions).
Early Neutral Evaluation (ENE) has been introduced on a pilot basis and involves a Magistrate
447
hearing the parties in an informal setting and offering a non-binding evaluation of the dispute.
Practice Directions in WorkCover Jurisdiction were introduced requiring practitioners to use
subpoenas to enable inspection of documents prior to a hearing, allowing issues to be fully
448
ventilated ahead of hearing.

According to the Victorian Magistrates’ Court, the summary case conference system
‘has been effective in increasing resolution outcomes and the identification of issues
449
in dispute, should the matter proceed to a contested hearing’. The report
provides no indication of how the effectiveness of the system was measured.
While the court has reported that it is too early to evaluate the impact of ENE, the
450
‘early signs are encouraging’.
No specific evaluation of the Practice Directions in the WorkCover Jurisdiction.

444

R. Van Duizend, D. C. Steelman and L. Suskin, ‘Model Time Standards for State Trial Courts’ National Center for State Courts Project (August 2011), 2, available at
http://ncsc.contentdm.oclc.org/cgi-bin/showfile.exe?CISOROOT=/ctadmin&CISOPTR=1836 (accessed 3 October 2013).
445
Magistrates’ Court of Victoria, Annual Report 2010–2011 (Magistrates’ Court of Victoria, Melbourne, 2011), 31, available at
http://www.magistratescourt.vic.gov.au/publication/annual-report-2010-2011 (accessed 3 October 2013).
446
Magistrates’ Court of Victoria, Annual Report 2010–2011 (Magistrates’ Court of Victoria, Melbourne, 2011), 51, available at
http://www.magistratescourt.vic.gov.au/publication/annual-report-2010-2011 (accessed 3 October 2013).
447
Magistrates’ Court of Victoria, Annual Report 2010–2011 (Magistrates’ Court of Victoria, Melbourne 2011), 55, available at
http://www.magistratescourt.vic.gov.au/publication/annual-report-2010-2011 (accessed 3 October 2013).
448
Magistrates’ Court of Victoria, Annual Report 2010–2011 (Magistrates’ Court of Victoria, Melbourne, 2011), 46, available at
http://www.magistratescourt.vic.gov.au/publication/annual-report-2010-2011 (accessed 3 October 2013).
449
Magistrates’ Court of Victoria, Annual Report 2010–2011 (Magistrates’ Court of Victoria, Melbourne, 2011), 51, available at
http://www.magistratescourt.vic.gov.au/publication/annual-report-2010-2011 (accessed 3 October 2013).
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County Court initiatives:

The pilot program of the Judicial Settlement Conference track achieved a
settlement rate of nearly 40 per cent despite initial set-up difficulties. The court
reported that, at 30 June 2012, approximately 30 per cent of the cases
conferenced had settled at the Judicial Settlement Conference or within the
457
following 60 days.

- Creation of a Judicial Settlement Conference track for serious injury cases to relieve pressure in
451
the Damages and Compensation List.
- Two judges moved from the civil to the criminal jurisdiction.

452

- More trials listed each week, and there was an increased focus on ensuring cases are ready to
453
proceed on their listed date.
- An increase in judge funding in 2010–2011 .

Overall, these changes resulted in a reduction in the time to trial; however, no
specific evaluation of the approaches has been undertaken.

454

- Focus on circuit sittings to reduce any growth in the backlog of appeal cases.

455

- Court examining its listing procedures in crime and employing a demand modelling analyst to
456
examine current practices.
- A move to a greater degree of specialisation in the Commercial List.

450

458

Magistrates’ Court of Victoria, Annual Report 2010–2011 (Magistrates’ Court of Victoria, Melbourne, August 2011), 55, available at

http://www.magistratescourt.vic.gov.au/publication/annual-report-2010-2011 (accessed 9 August 2013).
451

County Court of Victoria, Report of the Judges of the Court (2010–2011 Annual Report of the County Court) (County Court of Victoria, Melbourne, 2011), 14, available at
http://www.countycourt.vic.gov.au/annual-reports (accessed 3 October 2013).
452
County Court of Victoria, Report of the Judges of the Court (2010–2011 Annual Report of the County Court) (County Court of Victoria, Melbourne, 2011), 14, available at
http://www.countycourt.vic.gov.au/annual-reports (accessed 3 October 2013).
453
County Court of Victoria, Report of the Judges of the Court (2010–2011 Annual Report of the County Court) (County Court of Victoria, Melbourne, 2011), 14, available at
http://www.countycourt.vic.gov.au/annual-reports (accessed 3 October 2013).
454
County Court of Victoria, Report of the Judges of the Court (2010–2011 Annual Report of the County Court) (County Court of Victoria, Melbourne, 2011), 14, available at
http://www.countycourt.vic.gov.au/annual-reports (accessed 3 October 2013).
455
County Court of Victoria, Report of the Judges of the Court (2010–2011 Annual Report of the County Court) (County Court of Victoria, Melbourne, 2011), 14, available at
http://www.countycourt.vic.gov.au/annual-reports (accessed 3 October 2013).
456
County Court of Victoria, Report of the Judges of the Court (2010–2011 Annual Report of the County Court) (County Court of Victoria, Melbourne, 2011), 14, available at
http://www.countycourt.vic.gov.au/annual-reports (accessed 3 October 2013).
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- Handling of interlocutory matters by the Commercial List duty judge system enabling
459
continuation of responsive determinations.
- A Directions Group to handle procedural matters by correspondence, reducing the need for
460
court attendance by parties.

Technology and Timely Dispute Resolution
Incremental approach to innovation:

No specific evaluation.

- ‘Pilots’ or programs of short duration, which run outside mainstream court or other justice
activity, to test new approaches;
- Aspirational programs, often involving new technology, which are not yet implemented but
may be heavily publicised; and
- Collected elements of programs shown to be successful in other agencies and adapted in local
jurisdictions.
Barrier: General barriers to innovation, including limited IT infrastructure and administrative
resources, financial, cultural and organisational barriers.
Aspirational programs, usually using technology. Larger-scale changes are usually coupled with

No specific evaluation.

458

County Court of Victoria, Report of the Judges of the Court (2010–2011 Annual Report of the County Court) (County Court of Victoria, Melbourne, 2011), 14, available at
http://www.countycourt.vic.gov.au/annual-reports (accessed 3 October 2013).
457
County Court of Victoria, Report of the Judges of the Court (2010–2011 Annual Report of the County Court) (County Court of Victoria, Melbourne, 2011), available at
http://www.countycourt.vic.gov.au/annual-reports (accessed 25 September 2013).
459
County Court of Victoria, Report of the Judges of the Court (2010–2011 Annual Report of the County Court) (County Court of Victoria, Melbourne, 2011), 14, available at
http://www.countycourt.vic.gov.au/annual-reports (accessed 3 October 2013).
460
County Court of Victoria, Report of the Judges of the Court (2010–2011 Annual Report of the County Court) (County Court of Victoria, Melbourne, 2011), 14, available at
http://www.countycourt.vic.gov.au/annual-reports (accessed 3 October 2013).
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longer-term law reform projects.
Barrier: Difficulties implementing these innovations may include that stakeholders are
disengaged from the program (as they may not have been involved in the design or structure)
and supporting technology (apps and the like) may soon become redundant because of the rapid
pace of their development.
‘Cloud’ technology enables all participants in a dispute and in a court, tribunal or registry to have
instant access to all of the information relevant to a dispute. Disputants can provide instant links
to websites where documents may be held via clusters of interested parties in secured groups on
the internet.
Newer communication approaches have the potential to overtake the limitations of e-mail and
offers new collaborative styles and processes. Online meeting facilities and parties constantly
communicating in groups can develop more sophisticated and timely solutions to process issues
as well as the final outcome of the case.

No specific evaluation of the use of cloud technology, but an evaluation of online
FDR in Queensland by Relationships Australia found that there were very high
rates of satisfaction with the OFDR services that were set up. Their research
suggests that many factors support the use of effective OFDR. The factors include:
• the type of technology – the ease of use, reliability, accessibility and
staff assistance (help desk and like supports);
• the skills and experience of staff; and
• the training given to staff.

462

Barrier: Creating rules around these interactions to ensure that due process is followed will be
the new challenge for justice agencies.
Networking sites and social media provides accountability on timeliness for courts and tribunals.
In the business sector, various sites now exist where people actively monitor responsiveness and
461
posit solutions to improve service.

No specific evaluation.

Court user groups can play an important role in court delay reduction programs.
Barrier: Issue will be how best to engage with emerging and pervasive critics.

461

For example, the Social Media Centre used by the National Australia Bank (NAB) in Melbourne: see http://www.zdnet.com/au/nab-launches-social-media-centre-in-melbourne7000008196/ (accessed 27 March 2013).
462
Relationships Australia, Development and Evaluation of On Line Family Dispute Resolution Capabilities (Relationships Australia, 2011) at 150–187.
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Technology to access ‘big data’. In various forms of dispute resolution and in litigation,
463
computer-assisted document coding and review, often referred to as ‘predictive coding,’ for
the analysis of large sets of data. The technology collapses the time (and costs) needed to review
millions of pages of discovered material, to identify relevant aspects without devoting massively
464
costly person hours, compared with the usual discovery process, which contributes to
problems of delay.

No specific evaluation.

Technology that organises legal discovery files to simplify and cut the time necessary to review
465
and analyse files.

No specific evaluation.

Improving systematic collection of data regarding quality of process, including data to measure
466
delays and timeliness.

No specific evaluation.

Collecting information about disputants (and with newer technology this is more likely to involve
self-reporting strategies), agencies, as well as surveying practitioners, judges and other court
personnel.

No specific evaluation.

Changing Processes to Support Timely Dispute Resolution
European timeliness for procedural steps:
- ‘Early Guilty Pleading’ scheme (Crown Courts in England and Wales)

No specific evaluation.
467

463

M. Tamburro, ‘The Future of Predictive Coding – Rise of the Evidentiary Expert’, Findlaw (website) (25 July 2012), available at http://technology.findlaw.com/electronicdiscovery/the-future-of-predictive-coding-rise-of-the-evidentiary-expert-.html (accessed 3 October 2013).
464
J. Markoff, ‘Armies of Expansive Lawyers, Replaced by Cheaper Software’ (2011) The New York Times (online) (4 March 2011), available at
http://www.nytimes.com/2011/03/05/science/05legal.html?_r=0 (accessed 3 October 2013).
465
Stratify, ‘Stratify Legal Discovery 8.0 Simplifies eDiscovery for Large Scale and Complex Litigation’, available at http://www.prnewswire.com/news-releases/stratify-legaldiscoverytm-80-simplifies-ediscovery-for-large-scale-and-complex-litigation-58245097.html (accessed 3 October 2013).
466
One such system being the Integrated Courts Management System (ICMS), proposed in 2008 by the Department of Justice, and which is currently on hold. Information about this
is available at http://www.audit.vic.gov.au/reports__publications/reports_by_year/2009/20090610_icms.aspx (accessed 3 October 2013).
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- ‘Criminal Justice: Simple, Speedy and Summary’ scheme (lower Magistrates’ Court in England
468
and Wales).
Introduction of ‘written procedures’ in Latvia, whereby a court can adjudicate on administrative
469
matters on the basis of a document, rather than a court sitting, and ‘virtual courts’ that use
video and telephone conferences currently used in Nordic countries and Slovenia and in England
470
and Wales for short hearings only.
VCAT launched Transforming VCAT, a strategic plan that included 77 new initiatives relating to
471
improving efficiency were aimed at:

Higher settlement rates and enhanced disputant perceptions of a more satisfying,
fair, convenient and cost-effective process.

- optimising the benefits of ADR in the Guardianship List by identifying those cases appropriate
472
for mediation and referring them earlier;

VCAT reports that it has substantially reduced the delay between the conclusion of
hearings and the delivery of reserved decisions. This has been achieved by
providing Members with training in decision writing and by setting a performance
benchmark that 90 per cent of all reserved decisions be delivered within six weeks
474
of the conclusion of the hearing.

- refining directions hearings and other pre-hearing processes in the Civil Claims and Domestic
473
Building Lists to reduce waiting times for complex cases; and
- creating a ‘buddy system’ between Registry staff and Members to improve case management

While no specific evaluations have been undertaken, VCAT reports on its website

467

European Network of Councils for the Judiciary (ENCJ), Timeliness Report 2010–2011 (May 2011), 23, available at
http://www.encj.eu/images/stories/pdf/GA/Vilnius/report_on_timeliness.pdf (accessed 3 October 2013).
468
European Network of Councils for the Judiciary (ENCJ), Timeliness Report 2010–2011 (May 2011), 23, available at
http://www.encj.eu/images/stories/pdf/GA/Vilnius/report_on_timeliness.pdf (accessed 3 October 2013).
469

European Network of Councils for the Judiciary (ENCJ), Timeliness Report 2010–2011 (May 2011), 23, available at http://www.encj.eu/images/stories/pdf/GA/Vilnius/report_on_timeliness.pdf
(accessed 3 October 2013).
470
European Network of Councils for the Judiciary (ENCJ), Timeliness Report 2010–2011 (May 2011), 23, available at http://www.encj.eu/images/stories/pdf/GA/Vilnius/report_on_timeliness.pdf
(accessed 3 October 2013).
471

VCAT, Annual Report 2010/11 (VCAT, Melbourne, 2011), 7, available at http://www.vcat.vic.gov.au/sites/default/files/2010-11_complete_annual_report%5B1%5D.pdf (accessed 3
October 2013).
472
VCAT, Annual Report 2010/11 (VCAT, Melbourne, 2011), 7, available at http://www.vcat.vic.gov.au/sites/default/files/2010-11_complete_annual_report%5B1%5D.pdf (accessed 3
October 2013).
473
VCAT, Annual Report 2010/11 (VCAT, Melbourne, 2011), 7, available at http://www.vcat.vic.gov.au/sites/default/files/2010-11_complete_annual_report%5B1%5D.pdf (accessed 3
October 2013).
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in the Residential Tenancies List.

475

- the Short Mediation and Hearing Pilot, in which parties for claims less than $10,000 attend a
shortened form of mediation prior to the scheduled hearing.

Many court, tribunal and justice agencies have ‘pilot’ courts, ‘test courts’ or ‘pilot programs’ that
476
are modelled to enable the testing of a timeliness programs.
Barrier: Innovators can be confronted with a lack of resources to implement programs in
multiple new locations. They can also be faced with concerns that local and unique differences
477
will mitigate the successful introduction and may prevent larger-scale roll-outs.
These concerns may be justified in some instances. There are instances of successful delay
management pilot programs, which have not succeeded when applied more broadly. Often they

Evaluation Findings
on progress it has made against its stated objectives from the Transforming VCAT
478
strategic plan. Reports are made against the following areas:
• Access to justice and promoting fairness
• An ADR Centre of Excellence
• Efficiency and innovation
• Accountability, engagement and professionalism.
For example, the Dispute Settlement Centre of Victoria ran a mediation program
that commenced in 2007 at the Magistrates’ Court at Broadmeadows and has
since expanded to other suburban and regional courts. Defended civil disputes up
to $40,000 are referred, without the consent of the parties, for mediation by
Dispute Settlement of Victoria (DSCV) mediators, who are mostly retired
479
magistrates and members of the legal profession.
Some formal evaluation has been undertaken and the Magistrates’ Court notes
that ‘the program has been outstandingly successful. For example, the resolution

474

VCAT, Annual Report 2010/11 (VCAT, Melbourne, 2011), 6, available at http://www.vcat.vic.gov.au/sites/default/files/2010-11_complete_annual_report%5B1%5D.pdf (accessed 3
October 2013).
475
VCAT, Annual Report 2010/11 (VCAT, Melbourne, 2011), 7, available at http://www.vcat.vic.gov.au/sites/default/files/2010-11_complete_annual_report%5B1%5D.pdf (accessed 3
October 2013).
476

Federal Magistrates’ Court of Australia, Review of the Dandenong Project March 2012, available at http://www.federalcircuitcourt.gov.au/pubs/html/dandenong.html (accessed 2
October 2013).
477
D. Farole, N Puffett, M. Rempel and F. Byrne, ‘Can Innovation be Institutionalized?’ Initial Findings from Focus Groups of California and New York Judges, from D. Farole, N Puffett,
M. Rempel and F. Byrne, Can Innovation be Institutionalized? Problem-Solving in Mainstream Courts (2005), available at http://www.courtinnovation.org/research/can-innovationbe-institutionalized-initial-findings-focus-groups-california-and-new-york-j (accessed 3 October 2013).
478
VCAT, Report Card December 2011 (VCAT, Melbourne, 2011), available at http://www.vcat.vic.gov.au/sites/default/files/transforming_vcat_report_card_december_2011.pdf
(accessed 3 October 2013).
479

Magistrates’ Court of Victoria, Annual Report 2010–2011 (Magistrates’ Court of Victoria, Melbourne, 2011), 56, available at
http://www.magistratescourt.vic.gov.au/publication/annual-report-2010-2011 (accessed 25 September 2013).
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may be repeated, with slight variations some years later. The challenge of consolidating the
successes of pilot programs highlights the need for the other, complementary types of programs,
being aspirational programs and systematised innovation programs.

rate at Broadmeadows has remained about 84 per cent since its earliest days. The
480
program enjoys the support of both arms of the legal profession’.

Other examples of mediation programs that operate with a close relationship to courts and
tribunals. For example, one DSCV program has focused on ‘ab med’ or abbreviated mediation
which can operate in some courts and involves a judicial officer referring a matter from a hearing
list to mediation.

Evaluations of these projects have shown that there can be considerable cost and
481
time savings when DSCV mediations take place. In particular, the following
conclusions were drawn:

Another example is the Mediation Diversion Project, implemented by the DSCV in 2002–2003.
This project offered mediation in non-family violence related intervention order applications in
four metropolitan based Magistrates’ courts

•
•

Project objectives are being met in innovative and flexible ways.
The Project Officers and their enthusiasm has contributed to the setting up of
referral and collaborative arrangements that have resulted in a greater uptake
of DSCV services.
• The matters that are being handled are complex and may require innovative
approaches that are currently being trialled.
• Further work will need to be done so that better information is made
available.
• Many of the strategies used in each project are long term strategies which are
designed to build community capacity and are unlikely to show ‘quick results’.
• The effectiveness of each project is influenced by broader systemic factors
and in particular the relationships with Courts, agencies, organisations and
individuals.
482
An evaluation by the University of Melbourne in June 2004 revealed that the
project had demonstrated a high level of success in diverting disputes from the
court through ADR, with almost three quarters (72 per cent) of applications
referred for mediation successfully resolved and court hearings avoided. The

480

Magistrates’ Court of Victoria, Annual Report 2010–2011 (Magistrates’ Court of Victoria, Melbourne, 2011), 56, available at
http://www.magistratescourt.vic.gov.au/publication/annual-report-2010-2011 (accessed 3 October 2013).

481

See T. Sourdin and N. Balvin, Interim Evaluation of Dispute Settlement Centre Victoria Projects – The Neighbourhood Justice Centre Project and the Corio / Norlane Community
Mediation Project (The Department of Justice, ACPACS, 2008), available at http://www.civiljustice.info/adreval/2/ (accessed 3 October 2013).
482
International Conflict Resolution Centre, Department of Psychology, University of Melbourne (2004), Review of the DSCV Magistrates’ Court Mediation Diversion (Intervention
Order) Project Final Report.
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evaluation concluded that the Mediation Diversion Project had produced the
following:
• Increased clients’ ability to resolve their own disputes without impacting
greatly on the resources of the Magistrates’ Court.

ADR initiatives in the Victorian Supreme Court, such as:
• The Personal Injuries List moved towards the practice of providing trial dates at the first
directions hearing, encouraging early ADR by providing a definite trial date to motivate
483
parties’ resolution efforts.
• Increased intervention by Associate Judges, including conducting mediations, led to
484
increased settlements, saving judicial time.

•

Increased capacity and efficiency of DSCV to resolve intervention order
cases.

•

Established policies and procedures for delivering suitable intervention
order applications to DSCV for mediation.

•

Reduced the average length and complexity of intervention order hearings
that had been referred to mediation.

In 2007–2008, an evaluation was conducted of how mediation was used in the
Supreme and County Courts of Victoria, using a methodology that combined:
• a detailed literature review;
• a quantitative and qualitative analysis of civil disputes finalised in the Supreme
and County Courts of Victoria from February to April 2008 (553 case files were
examined and parties in those cases were surveyed with 98 usable disputant
surveys returned and 34 mediator surveys returned and analysed); and
• direct interviews and focus groups with litigants, mediators and legal
representatives.
The evaluation found that mediation was contributing greatly to the finalisation of
disputes filed. Disputants’ perceptions of fairness and levels of satisfaction with
the mediation process were moderately high and the process saved costs for many
litigants. However, the research also indicated that mediation services were not as

483

See Supreme Court of Victoria, Annual Report 2010–2011 (Supreme Court of Victoria, Melbourne, 2011), 61, available at
http://www.supremecourt.vic.gov.au/home/library/supreme+court+of+victoria+2010-11+annual+report (accessed 25 September 2013).
484
See Supreme Court of Victoria, Annual Report 2010–2011 (Supreme Court of Victoria, Melbourne, 2011), 53, 70, available at
http://www.supremecourt.vic.gov.au/home/library/supreme+court+of+victoria+2010-11+annual+report (accessed 25 September 2013).
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Other ADR innovations:
- hybrid processes that enable ADR components to be more closely linked to the judicial role
(e.g. ENE).
- developments in concurrent evidence or ‘hot tubbing’ where expert evidence is given
simultaneously as part of a court hearing process.
- blended conciliation and adjudication models (e.g. NSW Workers Compensation jurisdiction)
where strict timelines are imposed and a conciliation conference is followed by an adjudication
within a few weeks (conducted by the same arbitrator).

Evaluation Findings
accessible to litigants from rural Victoria and mediation often took place quite late
in the proceedings. Furthermore, many participants were not able to participate in
the mediation process as much as they would have liked and felt pressured to
485
settle their dispute.
Much ADR activity is not measured or considered in the context of timeliness
indicators. However, those external dispute resolution schemes that are approved
by the Australian Securities and Investments Commission (such as the Financial
Ombudsman Service) are required under the Australian Securities and Investment
Commission’s (ASIC) Regulatory Guide 139 to conduct independent reviews of
operations and procedures three years after initial approval, then every five years
thereafter. ASIC must be consulted about the terms of the review and the
appointment of the reviewer. The review should include both quantitative measures
of the scheme’s performance and qualitative assessment of performance. The
486
results must be made available to ASIC and to other stakeholders.

- collaborative practice that is now widely used in family dispute resolution and which supports
dispute resolution outside courts.
ADR generally.

In terms of ADR within the courts, in March 2012 one commentator from NSW
noted that:
It is too early yet to draw any conclusions as to whether the compulsory
use of ADR processes prior to litigation will result in the cost, time and
efficiency benefits which have been suggested. Both the Courts and the
legislature need to be mindful of the inherent difficulties with the “one-

485

T. Sourdin and N. Balvin, Mediation in the Supreme and County Courts of Victoria: A Summary of the Results (Department of Justice, Victoria, Australia, April 2009), available at
http://epublications.bond.edu.au/cgi/viewcontent.cgi?article=1465&context=adr (accessed 3 October 2013).
486
Australian Securities and Investments Commission, Regulatory Guide 139: Approval and Oversight of External Dispute Resolution Schemes (June 2013), 32, available at
http://www.asic.gov.au/asic/pdflib.nsf/LookupByFileName/rg139-published-13-June-2013.pdf/$file/rg139-published-13-June-2013.pdf (accessed 3 October 2013).
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size fits all model” and the potential for this to result in additional costs
487
and delay in the litigation process.
There have been some evaluations of specific ADR schemes outside the courts and
tribunals, which have generally showed positive results. For example, the Family
Group Conferencing (FGC) pilot program in NSW was implemented in response to
recommendations made as part of the Special Commission of Inquiry into Child
Protection Services in NSW to increase the use of ADR prior to, and during, care
and protection proceedings. An evaluation by the Australian Institute of
Criminology provided some evidence that the pilot program had delivered a
number of positive short-term outcomes for the small number of families and
professionals who were involved in the program. These outcomes included:
•

high levels of satisfaction among family members and professionals with
the way conferences had been run;

•

evidence that in some matters, the conference had resulted in a more
positive working relationship between Community Services and the family;

•

the majority of matters that proceeded to conference during the evaluation
period resulted in the development of a Family Plan (90%; n=26), none of
which were rejected by Community Services; and

•

high levels of satisfaction with the content of Family Plans developed at
conferences.

The evaluation was unable to draw strong conclusions about the impact of the
pilot on the likelihood that a child or young person would be the subject of a
report to Community Services, the likelihood that an application to initiate care
proceedings would be made to the Children’s Court, the placement outcomes for
children and young people or the frequency and reliability of contact
487

G. Maher, Alternative Dispute Resolution - Mediation, Early Neutral Evaluation (“ENE”), Expert Determination and Arbitration: Trends, Traps and Benefits (March 2012), available at
http://www.trumanhoyle.com.au/wp-content/uploads/2012/05/Alternative-Dispute-Resolution.pdf (accessed 3 October 2013).
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arrangements. This was primarily because of limitations associated with the scale
of the program and timeframe for the evaluation, including the low number of
489
program referrals and short follow-up periods.

Innovations in courts:

No specific evaluation.

- Providing specialist coordinators to brief SLRs on the processes, timelines and expectations at
the start of the matter and overseeing the progress of these cases.
- Facilitating access to pro-bono assistance for more complex parts of the process, such as
supporting affidavits, or expert witness briefing.
- Providing duty lawyers and barristers to assist parties at court on the day.

Resourcing and Organisation
Family Court of Australia maintaining a specialist court for appeals and complex first instance
488
work efficiently, dealing with each case fairly, justly and in a timely manner.

The court reports that initial signs are promising and in 2010–2011, the Family
Court disposed of more cases than it received, resulting in a clearance rate for final
orders of 117 per cent. During the year, the Court continued to deliver reserved
judgments more quickly, with about a 20 per cent decrease in the number of
490
reserved judgments that are more than three months old.

488

See Family Court of Australia, Annual Report 2010–2011 (Family Court of Australia, 2011), 13, available at
http://www.familycourt.gov.au/wps/wcm/connect/FCOA/home/about/publications/annual/ (accessed 3 October 2013).
489
H. Boxall, A. Morgan and K Terer, Evaluation of the Family Group Conferencing pilot program (2012), available at
http://www.aic.gov.au/media_library/publications/rpp/121/rpp121.pdf (accessed 3 October 2013).
490

See Family Court of Australia, Annual Report 2010–2011 (Family Court of Australia, 2011), 13, available at

http://www.familycourt.gov.au/wps/wcm/connect/FCOA/home/about/publications/annual/ (accessed 3 October 2013).
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However, no specific evaluation has been undertaken.

Some magistrates use ‘standing the matter down’ as a tool for time management, several
491
effects, being:

No specific evaluation.

- The expedition of matters;
- Allowing additional time for more complex matters;
- Increasing the possibility of complete resolution within the list;
- Slightly higher proportion of files closed; and
- Lower proportion of adjournments.
Supreme Court initiatives:
- The Ashley-Venne Reforms of February 2011, were implemented to reduce delays and enable
492
closer management of criminal appeals.

Initiations are reported as having declined, and the clearance rate of criminal
appeals has significantly increased. However, no formal evaluation has been
undertaken of these reforms.

- Electronic Case Management introduced to the Technology, Engineering and Construction List
493
(expected to enhance communication between the Court and the parties).
- Changes to list administration were made, with the Intellectual Property List becoming
494
incorporated into the Technology, Engineering and Construction List.
- The Personal Injuries List provides trial dates at the first directions hearing, encouraging early

491

K. Mack, A. Wallace and S. Roach Anleu, Judicial Workload: Time Tasks and Work Organisation (The Australasian Institute of Judicial Administration, Melbourne, 2012), 41.
See Supreme Court of Victoria, Annual Report 2010–2011 (Supreme Court of Victoria, Melbourne, 2011), available at
http://www.supremecourt.vic.gov.au/home/library/supreme+court+of+victoria+2010-11+annual+report (accessed 3 October 2013).
493
See Supreme Court of Victoria, Annual Report 2010–2011 (Supreme Court of Victoria, Melbourne, 2011), available at
http://www.supremecourt.vic.gov.au/home/library/supreme+court+of+victoria+2010-11+annual+report (accessed 3 October 2013).
494
See Supreme Court of Victoria, Annual Report 2010–2011 (Supreme Court of Victoria, Melbourne, 2011), available at
http://www.supremecourt.vic.gov.au/home/library/supreme+court+of+victoria+2010-11+annual+report (accessed 3 October 2013).
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495

- New Circuit Management Lists were introduced in 2010 to increase the capacity and efficiency
496
of regional sittings.
- Increased intervention by Associate Judges, including conducting mediations led to increased
497
settlements, saving judicial time.
- The Civil Procedure Act 2010 (Vic) has compelled parties to explore alternative avenues to
498
litigation and to encourage cooperation in efficient litigation processes and trial preparation.
Benefits: Initiations are reported as having declined, and the clearance rate of criminal appeals
has significantly increased.
Creating specialist bodies to support initiatives and professional bodies, such as the Australasian
Institute of Judicial Administration (AIJA) and the Judicial College of Victoria (JCV), can support
innovation through discussion, research and education. E.g. AIJA acts as an ‘idea’ generator
through conference, educational and research functions.

No specific evaluation.

- Overarching court working groups have also been employed within Victoria to support
innovation.
- These approaches can be presented as a ‘package’ approach and involve government action.
In Lebanon, a study identified the following solutions to judicial backlog:
495

499

See Supreme Court of Victoria, Annual Report 2010–2011 (Supreme Court of Victoria, Melbourne, 2011), available at
http://www.supremecourt.vic.gov.au/home/library/supreme+court+of+victoria+2010-11+annual+report (accessed 3 October 2013).
496
See Supreme Court of Victoria, Annual Report 2010–2011 (Supreme Court of Victoria, Melbourne, 2011), available at
http://www.supremecourt.vic.gov.au/home/library/supreme+court+of+victoria+2010-11+annual+report (accessed 3 October 2013).
497
See Supreme Court of Victoria, Annual Report 2010–2011 (Supreme Court of Victoria, Melbourne, 2011), available at
http://www.supremecourt.vic.gov.au/home/library/supreme+court+of+victoria+2010-11+annual+report (accessed 3 October 2013).
498
See Supreme Court of Victoria, Annual Report 2010–2011 (Supreme Court of Victoria, Melbourne, 2011), available at
http://www.supremecourt.vic.gov.au/home/library/supreme+court+of+victoria+2010-11+annual+report (accessed 3 October 2013).
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- Modernising the Code of Civil and Criminal Procedure
- Increasing the human element and training/increasing judicial departments
- Activating the role of judicial oversight bodies
- Organising and automating judicial work, both in the Ministry of Justice or in the judicial
departments.
Night courts, after-hours sitting times and the use of video-conferencing.

499

Innovating Justice Forum (website), available at http://www.innovatingjustice.com/blogs/challenges-of-upgrading-the-judiciary-in-the-arab-states (accessed 3 October 2013).
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