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Executive Summary
Western Australia boasts one of the largest and most diverse mining and petroleum industries in
the world. The State’s growth and development has and continues to be been largely defined
and underpinned by its resources. The minerals and energy resources sector accounts for more
than a third of the gross state product.
The Department of Mines and Petroleum (DMP) is the State’s lead agency in attracting private
investment in resources exploration and development through the provision of geo-scientific
information on minerals and energy resources, and management of an equitable and secure titles
systems for the mining, petroleum and geothermal industries.
DMP is responsible for coordinating project approval processes, ensuring that mining,
petroleum and dangerous goods operators comply with regulatory requirements, and enforcing
regulation and conditions of approvals. DMP also collects resource royalties on behalf of the
State Government and ensures that the highest level of safety, health and environmental
standards are achieved in accordance with State and Commonwealth legislation.
An integral part of DMP’s role is the administration of over twenty Acts of Parliament on behalf
of the Minister for Mines and Petroleum. This legislation sets the regulatory framework that
governs these industries. It must meet the objectives of being sensitive to the need for protection
of people and the environment as well as ensuring the state realises the future benefits of
economic growth.
DMP is already developing an enforcement unit and reviewing licensing. As a next step, DMP
is undertaking a review of the nature and structure of penalties for non-compliance with
requirements in the key Acts it administers.
This paper is a resource document providing DMP with advice on relevant key issues including
potential frameworks for setting penalties.
Review of statutory penalties
DMP wishes to ensure that the nature and structure of penalties are appropriate to the objectives
of the legislation and that their purpose and logic are clear to the individuals and corporations
operating in Western Austrian industry.
The outcomes of DMP’s review of penalties will be:


a developed understanding of the penalties in the current legislation and the extent to which
they impede or support the implementation of a good and consistent regulatory
environment;



a DMP penalties policy that can be used to assess the appropriate structure and level of
penalties in the future and to form a basis for future regulatory reform projects; and



a set of recommendations to inform government of the best options for establishing an
appropriate structure for penalties for future regulatory reform projects.

As a first step in DMP’s review of penalties, this resource paper sets out the initial findings and
advice on the key legislation and identifies the issues that DMP may wish to seek input on from
stakeholders. This resource paper seeks to integrate penalties into a broader approach to
compliance. It builds on significant work already conducted by DMP and others.
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As a resource document for DMP, this paper aims to inform by:


summarising the existing range of penalties administered by DMP across its portfolio
responsibilities



comparing approaches and penalties in other industries in Australia and overseas



outlining the various philosophies underpinning good regulation including: risk
management, the more traditional compliance model and more innovative approaches



discussing a range of innovative approaches to penalty regime structures that DMP may
wish to consider for Western Australia.

Overview of paper
The paper focuses on six of the key Acts that DMP administers (the Acts). These Acts are:


Dangerous Goods Safety Act 2004;



Mining Act 1978;



Offshore Minerals Act 2003;



Petroleum (Submerged Lands) Act 1982;



Petroleum Geothermal Energy Resources Act 1967; and



Petroleum Pipelines Act 1969.

All other components of compliance and enforcement such as the audit requirements placed on
companies, or the resources required for enforcement are not covered. While mentioned, the
DMP Enforcement and Prosecution Policy1, which sets out how prosecutions, enforcement and
compliance activity are implemented, is not a focus of this paper.
Two models of penalty regimes are introduced: command and control, and risk-based.
Command and control regime involves the direct and strict regulation of activity. The command
component refers to the standards or targets used and the control component refers to the
negative sanctions that may result from non-compliance. Such regimes are commonly used
where failure to adhere to regulation has potentially very high negative consequences or
alternatively where the effects of a failure are uncertain (for example, environmental impact)
and it is considered that alternative regimes provide too much scope for individual behaviour
which is cumulatively dangerous.
In contrast, risk-based regimes are built on an understanding of modern risk-management. The
focus is on managing risks to minimise potential consequences rather than relying on
prescriptive rules in every circumstance. Such an approach enables limited resources to be better
targeted to achieve desired policy outcomes. A compliance mind-set is reinforced by low-level
rectification options to deter re-offence and credible threats of higher penalties are used as a
mechanism of shaping behaviour.
The two models of penalty regimes provide a framework for a discussion on the current
penalties available to DMP. DMP administered legislation exhibits aspects of both a command
& control approach and a risk-based approach. The legislation relating to mining and petroleum
operations tends to apply absolute (command and control) approaches, while the Dangerous
Goods Safety Act as well as the recently updated Mines Safety and Inspection Act apply a more
1

Department of Mines and Petroleum, March 2010, Enforcement and Prosecution Policy. Available at:
http://www.dmp.wa.gov.au/documents/100454_Enforcement_Prosecution_Policy2(2).pdf
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flexible (risk-based) approach. The treatment of penalties in all of the Acts is directed towards
preventing harm and deterring and punishing offenders, however, subtle differences separate the
Acts (see section 2.1.1).
In section 3 the paper discusses the philosophical basis for different penalty regimes, describes
the design elements in simple model terms and critiques these as an aid to understanding where
they may break down. Three alternate penalty regime models are introduced:


deterrence based models where penalties are designed to punish and signal thresholds of
unacceptable behaviour



risk management models where penalties are used to enforce a duty of care based on
minimum technical standards. However the use of ‘conditional’ or ‘alternative’ penalties
distinguish risk-based from pure deterrence based models and there is a more sophisticated
use of risk management systems including rigorous self-managed risk analysis



cooperative compliance models, In these models there is a graduated set of increasingly
severe penalties matched to increasingly extreme offences. Offenders' characteristics, means
and willingness to improve are taken into account prior to setting the penalty.

Review of penalty regimes invariably demonstrate that the emphasis from prevention to
punishment shifts in cycles, influenced heavily by the prevailing community expectations.2
Principles commonly used to shape regimes include: deterrence, prevention, rehabilitation, ‘just
deserts’ punishment, proportionality, community protection and placing limits on behaviour to
prevent harm.
Penalty regimes, through design, or successive alteration may embrace aspects of all of the
principles. However, they must seek to strike a balance appropriate for community
expectations, and between the risk management understandings of regulators and business. This
includes penalty outcomes that accommodate both inadvertent error and individual actions that
display recklessness or wilful disregard (culpability).
Section 4 highlights relevant international experience and as well as lessons drawn from other
Australian jurisdictions in designing and implementing penalty regimes. Specific examples are
discussed that provide insights relevant to Western Australia and the mining and petroleum
industries. A number of high level observations about trends are made including:


risk-based penalty regimes are favoured by regulators;



the responsibilities of company directors and staff are under greater scrutiny as well as
associated businesses involved in breaches; and



penalties for major hazard industries are increasing to reflect greater risks and greater
consequences.

Subsection 4.3 outlines a number of alternative penalties mechanisms. For these penalties,
delegated officials, including ministers and departmental secretaries, have a direct statutory
source of power to issue these orders, within the prescribed legislative parameters. The
alternative mechanisms covered are grouped as follows:


non-court informality;



the capacity to immediately modify behaviour;



the capacity to process larger numbers of offences; and

2

Mason B., 1995, A Not So Rational Philosophy: A critique of the Penalties and sentences Act 1992 (Qld).
Available at: https://lr.law.qut.edu.au/article/download/393/382 [28/10/2013]
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specialism in terms of the subject matter.

Examples include withdrawal of licences, or reinstatement with changes of conditions
infringement, notices and enforceable undertakings.
The discussion of alternative penalties leads directly onto a section 5 which outlines a number
of possible innovations in the design and administration of penalty schemes relevant to the types
of penalties and offenses that DMP monitors. These include:


Minor changes to penalties or perceptions by revising maximum penalties and the use of
demerit point systems for minor infringements.



Consideration of the use of penalty units rather than prescribed dollar amount fines in
legislation to ensure fines retain their meaning overtime.



Use of a risk-based model for prevention of major disasters.

Section 5 examines the inability of companies to adequately accommodate the consequences of
risks associated with major disasters in their planning and the divergence this creates from a
model based understanding of the relationship between risk, consequence and penalty. This has
implications for both the theoretical models and for the practical design of penalties. In
particular, where major disaster events occur, it may not be possible to convert the significant
damages directly into monetary penalties which would be easily digestible by the company that
was responsible for the disaster. Further, business incentives and penalty regime must work
together since in the mining and petroleum industry it can be the case that projects of greatest
economic benefit also entail great risk. The balance of encouraging projects which drive
economic growth while ensure the safe and managed regulation is important.
Industry risk sharing for major disasters is discussed as a possible innovation in section 5.3.2.
This model exists in other markets, most notably the banking industry, where the failures can
have a significant impact on the economy of the state and the country. In banking, the
requirement to undertake financial guarantees is managed by the Reserve Bank. In that industry,
all banks benefit from a well-run economy and therefore share the cost-risk of its regulation. An
argument is put forward that similar benefits and migration of risks occur in the mining industry
from a well-run system of tenancies, leases, contracts and oversight. It is suggested that when
considering the depth of the state’s natural resources that are being made available to global and
multinational organisations, it seems reasonable to expect that the industry should contribute to
the costs of mitigating the risks of their activities.
Corporation responsibilities and penalties dealt with separately in section 6. This section
recognises that there is a difference in the effectiveness of deterrence and use of risk-based
models when considering individual responsibility and accountability for offences as compared
to responsibly and accountability that is owned by a corporate entity.
A number of issues are highlighted such as the avoidance of individual accountability by poorly
performing directors and company officials via the mechanism of ‘phoenix’ corporations where
companies fined or exposed to civil litigation following a conviction may be bankrupted,
leaving the long-term consequences to others3. Smaller corporations are less able to maintain
risk-based systems and require different penalty structures, either as a deterrent or through
3

A penalty of a ‘corporate death sentence’ was recently initiated by a Canadian Court.
Edwards, C.A., Warning, J., Mayer, D., September 2013, Corporate Criminal Conviction as Corporate Death
Sentence? Court Says Companies Can Be Fined into Bankruptcy for Workplace Accidents, OHS & Worker's
Compensation Management Update. Available at: http://www.heenan.ca/en/Publications/2013/CorporateCriminal-Conviction-as-Corporate-Death-Sentence-Court-Says-Companies-Can-Be-Fined-into-Bankruptcy-forWorkplace-Accidents.html [19/10/2013]
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sustained compliance activity by inspectors and other regulatory officials with alternative
penalty options available to them.
Director and officer’s liability and corporate manslaughter are discussed with reference to
individuals. Research pointed to the finding that although these mechanisms are available in a
number of jurisdictions and have been widely debated, there are still a number of challenges to
their use in practical enforcement.
Corporate sanctions other than court-imposed penalties including shutting down operations and
the use of public shaming (through publication of offenses) as a means to influence or control
behaviour are discussed. These mechanisms are particularly useful are ensuring risks are
adequately addressed where it would not be possible for penalties to reflect or be imposed in a
manner which remedies the consequences should the risk not be adequately managed.
A final challenge relevant to the mining and petroleum industry is discussed in section 6.4:
Differential penalties linked to company size and profit. It is recognised that mining and
petroleum industries are composed of companies with a wide and highly varying range of
characteristics. The WA Sentencing Act 1995 suggests “fines should be devised to have an equal
economic impact on organisations of different sizes”.4 Setting of sentencing according to equal
economic impact and judicial consideration of size and profit are each briefly discussed.
Summary of specific findings relating to penalties
Common themes and emerging findings include:


Risk-based approaches to penalties, which strengthen incentives for compliance with
legislative objectives, are the dominant approach in managing the risk of high-consequence
safety and environmental incidents.



Reducing the risk of high-consequence incidents may necessitate special treatment. Of
immediate relevance, for example, court sanctions and fines that consider the potential for
corporate bankruptcy and director tracking into new corporations would generally be
warranted. Special treatment to reduce the likelihood of high-consequence incidents may
warrant prescriptive measures in extreme cases.



Prosecutions are to be used for the most extreme situations, but still require assessment of
individual culpability to impose imprisonment. High financial penalties should also attach
to these cases. Corporations as well as executives should be liable based on the COAG
principles and tests, with corporate manslaughter an emerging option.



Corporate penalties should be high where the offences/incidents result from the corporation
as a whole having an inappropriate culture towards safety and the environment. While high,
these penalties may be civil with a corresponding lower burden of proof.



Administrative (delegated legislative powers) penalties in the form of prohibition,
forfeiture, rectification and other powers should be part of a regime that includes prequalifying processes for licences, permits and other privileges. Each of these should have a
two-step process of warning and identified compliance actions before imposition of a
penalty. Self-assessed risk plans should be in place.



Relativities between imprisonment and fines should be consistent for individuals. Further,
there should be consistency in scalability across legislation where corporations are
concerned. This consistency may be overridden by exceptions specified by parliament.

4

UK Sentencing Advisory Panel, 2000 Environmental Offences: The Panel’s Advice to the Court of Appeals,
para 22. Available at:
http://www.banksr.co.uk/images/Guidelines/Advisory%20Panel%20Reports/Environmental%20Offences.pdf
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Punishment is not necessarily a general or specific deterrent; nonetheless the nature and
structure of penalties should be clear and distinct to facilitate easily assimilated habits of
compliance in the culture of industry and corporations.



Consistent penalty structures across Acts will promote ease of understanding and be more
efficient for both industry participants and regulators. By implication, pre-existing schemes
in Western Australia, such as occupational health and safety and environmental protection,
should be considered, as well as compensation fund concepts such as WorkCover for longer
term rectification.



Demerit point systems should be available with expungement provisions rather than just
time based expiry, to encourage improvement.



At the very lowest end of the compliance and risk management continuum, a focus on
behavioural rewards and/or incentives serves to prevent (manage) the minor incidents
(errors) that have the ability to accumulate towards higher-consequence incidents.



At this lower level, dialogue is imperative between regulator, industry and specialist
engineers or industry technicians. It is important to avoid triggering automatic penalties that
provide negative incentives against desirable improvements in behaviour.



At present, assumed culpability is available for lesser offences and lesser penalties in some
of the legislation; instead, infringement notices with appeal to a court should apply.

Penalty structure options for DMP administered Acts
A detailed table outlining the penalty structure options for each individual offence is included in
Appendix 1. For a number of the penalties, proven approaches have been inserted and in some
instances innovative approaches are suggested that draw on the logic set out in main sections of
this paper. The source and rationale for each suggestion is briefly noted. Penalties in the Acts
that are generally in line with deterrence and prevention objectives and best practice remain in
the table for completeness.
DMP will seek stakeholder engagement on a range of pertinent questions which may include:


Is the compliance and enforcement regime for mining and onshore petroleum activities in
Western Australia sufficiently rigorous and robust?



Are the current penalties successful in creating safe work and community environments?



Is further prescription or greater discretion necessary?



Does the existing set of penalties align with world’s best practice?



Can successful approaches employed elsewhere be used to underpin the penalties policy for
Western Australia, or should such approaches be excluded from consideration here because
of issues peculiar to this state?



Does simply filling in the gaps provide DMP with a full suite of options?



Are other enhancements required?



Should the same penalties apply across all roles and legislation?



Will the additional penalties maintain the primary focus on prevention of harm?



Will revisions to the penalties regime improve our prevention of and response to major
man-made disasters?

Department of Mines and Petroleum
Statutory Penalties Review: Discussion Paper
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1. Introduction
1.1

Purpose

The purpose of this paper is to inform and assist the development of a DMP Penalties Policy
that can be used to assess the appropriate structure and level of penalties in future regulatory
reform projects. It contains a review of penalties and the methods in which penalties are
structured from three different perspectives:


penalties that are available to DMP now and that have been shown to be effective in the
related literature;



penalties that are not available to DMP now and that are effective elsewhere; and



innovations that may be considered as enhancing or replacing parts of the penalties system
that have been shown to be effective in other regulatory regimes.

The specific DMP Requirements for this project are reproduced below and are considered in the
paper with reference to DMP’s guiding principle regarding compliance and objectives:
to promote and ensure compliance, including cost-effectiveness and improved safety,
environmental and economic outcomes.
The focus of the paper is on six of the key the Acts of Parliament that DMP administers (the
Acts). These Acts are:


Dangerous Goods Safety Act 2004;



Mining Act 1978;



Offshore Minerals Act 2003;



Petroleum (Submerged Lands) Act 1982;



Petroleum Geothermal Energy Resources Act 1967; and



Petroleum Pipelines Act 1969.

All other components of compliance and enforcement such as the audit requirements placed on
companies, or the resources required for enforcement are not covered. While mentioned, the
DMP Enforcement and Prosecution Policy5, which sets out how prosecutions, enforcement and
compliance activity are implemented, is not a focus of this paper.
In addition, DMP related legislation is all that is discussed. For example, some mine projects
that operate under State Agreement Acts are not regulated under the Mining Act. However, DMP
mines safety and dangerous goods laws apply on these project sites.
For clarity, a seventh key Act, the Mines Safety and Inspection Act 1994 has not been included
as a focus in this paper however some references to the Act may be made because of its
importance and its relationship and alignment with Commonwealth Acts such as the
Occupational Safety and Health Act 1984.

5

Department of Mines and Petroleum, March 2010, Enforcement and Prosecution Policy. Available at:
http://www.dmp.wa.gov.au/documents/100454_Enforcement_Prosecution_Policy2(2).pdf
Department of Mines and Petroleum
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Summary of DMP requirements


an overview of the relevant underlying philosophies and schools of thought that govern the
structure, type, level and effectiveness of penalties



the results of studies into the effectiveness of policies in achieving intended outcomes from
penalties, including the range and effectiveness of those intended outcomes



current academic and industry thinking and research about what kinds of regulatory
mechanisms function to effectively manage corporate behaviour and deter corporate crime



an examination of equivalencies between comparable offences in DMP portfolio
legislation, incorporating suggestions for reform to increase consistency



the various types of offences and breaches and the leading practices in terms of regulatory
compliance mechanisms and the applicable levels of penalty



an analysis of the range of available mechanisms and penalties, and comment on their
applicability to the existing regulatory schema of DMP



approaches shown to be effective in dealing with corporate misbehaviour and how they
might apply across legislation administered by DMP, including an examination of:


directors’ and officers’ liability



corporate manslaughter



corporate sanctions other than court-imposed penalties



capacity to issue administrative orders shutting down operations



differential penalties according to the size or profit of the corporation



alternative approaches to securing corporate compliance, other than attaching sanctions
to prohibited behaviour



a demerits points system where the fines increase over time and demerit points also
accumulate, leading to a very serious sanction-like forfeiture or suspension of
operations and which may be attached to land tenure.

Also included is discussion of:


the innovative and leading-practice approaches to increasing compliance that are
demonstrably effective, including:


non-criminal sanctions that strengthen regulatory capacity to impose civil penalties and
administrative orders to prohibit or modify behaviour



public identification of non-compliance



infringement notices – identifying existing offences that are suitable to be attached to
infringement notices issued by departmental officers



how penalty units systems work so that the quantum of penalties can be adjusted
upwards across the portfolio by adjusting the prescribed reference penalty amount.

Department of Mines and Petroleum
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1.2

DMP role and objectives

DMP is the government’s chief source of advice and information on the control of risk and
regulation of the mining and petroleum industries. It is accountable for developing policy
options for decision by legislators, for managing the enforcement of the regulations and for
advising on the evolution of regulations.
DMP is required to balance economic and financial objectives that provide attractive and
sustainable private investment opportunities with the need to ensure that development aligns
with the community’s expectations of appropriate safety, health and environmental standards.
Under the above legislation and other government directions, DMP has broad responsibilities
and specific administrative roles. It is responsible for ensuring detailed compliance and
monitoring systems are in place to protect employees and the public from environmental
degradation, health and safety risks and the hazards that arise from the storage and handling of
dangerous goods.
DMP’s roles may be categorised as follows:6


mineral and petroleum titles – responsibility for the mineral and petroleum titles
management system



collection of royalties – collection of royalties on mineral and petroleum development
activities



environmental assessments and monitoring compliance – conducting environmental
assessments and monitoring compliance of mineral and petroleum activities



mines safety/occupational safety and health – administration of the Mines Safety and
Inspection Act 1994 and promotion of occupational safety and health in the mining and
petroleum (onshore) sectors



dangerous goods safety – administration of the Dangerous Goods Safety Act 2004,
covering the manufacture, storage, handling, transport and use of dangerous goods,
including the operation of major hazard facilities.

DMP must protect the integrity of the various titles systems, enforce collection of royalties,
change behaviour in relation to environmental protection and occupational health and safety and
ensure that hazardous materials are not misused. Most importantly, it should seek to prevent
extreme, dangerous and damaging events arising from any of the industries it regulates.
In delivering on these roles, DMP may take a number of approaches:


education of miners and companies about compliance and safe practices;



direct policing of contraventions;



encouraging behaviour modification where direct policing is not feasible;



compliance activities to ensure behaviour modification;



imposition of penalties or threat of penalties either through direct contact or education; and



use of penalties of different types – monetary, probationary, business restriction or cessation
by withdrawal or modification of licence or other privilege.

6

Based on information in the Department of Mines and Petroleum 2011-12 Annual Report. Available at:
http://www.dmp.wa.gov.au/4755.aspx
Department of Mines and Petroleum
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DMP must ensure that penalties are sufficient to achieve these ends.
Penalties play an important role in ensuring delivery of legislative objectives. The range and design
of available penalties must be effective in curtailing behaviour that actively interferes with these
objectives. The behaviours should be deterred, prevented and, if they occur, seen by the
community to be punished and to be subject to compensation or rectification action.

1.3

DMP legislation

The DMP administers a suite of over 20 pieces of legislation for the Minister for Mines and
Petroleum. The focus on this paper are the six of the key Acts, five of which are multi-purpose
Acts that contain provisions that affect several of the main DMP roles, and one of which is a
single purpose Act.
Table 1 links the roles set out above with the related Acts that DMP administers.
Table 1: Responsibilities by legislation – DMP

DMP Key Roles
Key Acts

Multipurpose Acts

Single
purpose Act

Mineral and
petroleum titles
management
system

Collection of royalties on Environmental
Occupational
mineral and petroleum assessments and Health and Safety
development activities
compliance
Compliance

Mining Act, 1978







Offshore Minerals Act, 2003







Petroleum Pipelines Act, 1969

Licensing





Petroleum and Geothermal
Energy Resources Act, 1967









Petroleum (Submerged Lands)
Act, 1982









Dangerous Goods Safety Act,
2004

Dangerous
goods safety*
including major
hazard facilities



*manufacture, storage, handling, transport and use

Source: MJA Analysis

DMP legislation and policies complement or overlap other relevant state and Commonwealth
legislation, regulations and policies.
For example, occupational health and safety is addressed in the Mine Safety and Inspection Act
1994, and is in line with the Western Australian Occupational Safety and Health Act 1984,
although it should be noted that the provisions of the Western Australian Mining Act 1978 may
take precedence.7
The next section details and characterises DMP’s existing penalty regime.

7

s 6A gives the relevant Ministers power to jointly declare that the Occupational Safety and Health Act or any of
its provisions do not apply for a period or to a specified workplace.
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Statutory Penalties Review: Discussion Paper

10.

2. Current penalty regimes
A detailed list of the current penalties available to DMP is provided a table in Appendix 1. The
legislated penalties include:


fines;



imprisonment; and



alteration or withdrawal of privileges.

Privileges are typically licenses, permits, tenements or leases. The penalties are either imposed
by courts or by the DMP through delegated powers in the legislation, and in some cases by the
Minister again through specific legislative provision.
The Acts each provide for escalating levels of penalty for increasingly serious offences.
Court-imposed penalties provide for maximum financial penalties and terms of imprisonment.
Additional remedies such as forfeiture of leases, licences and seizure of dangerous goods,
restitution and payment of proceeds to the State are available as well as prohibition orders.
The treatment of penalties within the Acts and regulations may be characterised as regimes in
the way they are designed and work together within the legislation and regulations.
From the point of view of a regulator, these regimes may be roughly described in the
terminology used in this field as either ‘command-and-control’ or ‘risk-based’. While the
former is more likely to be an historical adaptation in legislation, the latter risk-based
approaches are much more recent. It is now becoming clear, and as outlined in this paper, that
aspects of both are necessary to provide a full complement of available penalty structures.
Command and control involves the direct and strict regulation of activity. The command
component refers to the standards or targets used and the control component refers to the
negative sanctions that may result from non-compliance. Such regimes are commonly used
where failure to adhere to regulation has potentially very high negative consequences or
alternatively where the effects of a failure are uncertain (for example, environmental impact)
and it is considered that alternative regimes provide too much scope for individual behaviour
which is cumulatively dangerous.
Command and control gives little scope for active prevention or ‘therapeutic justice’ remedies.
Penalties are ‘after the breach’ events, given by courts and are intended to deter non-compliant
behaviours through example. The resources of the regulator are typically directed to warnings,
detecting non-compliance, prosecutions and penalty implementation. In serious cases, extensive
investigative and legal resources are used to support court criminal proceedings.
Risk-based regime is built on an understanding of modern risk-management. It focuses on
managing risks to minimise potential consequences rather than relying on prescriptive rules in
every circumstance. Such an approach enables limited resources to be better targeted to achieve
desired policy outcomes. By encompassing the proposition that preventive actions or a
preventative mind-set can be developed prior to the commission of an offence. The mind-set is
reinforced by low-level rectification options to deter re-offence and credible threats of higher
penalties are used as a mechanism of shaping behaviour.
Resources are focused on building maintaining the integrity of the risk-management systems
that ensure more comprehensive compliance. Administrative penalties are applied without
recourse to the costs and delay associated with court actions.
Department of Mines and Petroleum
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This regime is more appropriate where the potential consequences of offences are lower and the
administration of prescriptive rules may not be an efficient use of resources.
A description of the types of penalties and manner in which penalties are administered for in
each of the regimes is provided in the following sections.

2.1.1

Command-and-control penalty regimes

Command and control regimes, also commonly referred to as compliance or punitive penalty
regimes, focus on directly regulating activity to ensure the strict protection or prevention of
undesirable outcomes.
As highlighted above, command and control focuses on preventing undesirable outcomes
through comprehensive and expressly stated regulations and penalties which are immediately
and rigorously enforced.
The resources of the regulator are typically directed to warnings, detecting non-compliance,
prosecutions and penalty implementation. In serious cases, extensive investigative and legal
resources are used to support court criminal proceedings.
Types of penalties that are commonly used and the manner in which they are applied is outlined
as follows:


Fines and imprisonment are set according to an individual offence or breach and specified
in absolute terms, including if the offence persists. Continuing offences attract fixed and
accruing fines.



Maximum fines and terms of imprisonment are high to respond to fluctuations in the
frequency of offences and in some instances public opinion.



Withdrawals of privileges are specified in absolute terms.



Fines and imprisonment are imposed and additional sanctions may be applied, such as
forfeiture or other withdrawal of privilege.



Penalties are available for breach of conditions related to privileges.



Penalties may be cumulative, triggering a more punitive penalty if a threshold number of
penalties are met. No discretion is allowed in reducing the more punitive penalty.



Sentencing guidelines to the judiciary are prescriptive, limiting sentencing discretion.



Fines may be a fixed number of ‘units’ rather than monetary amounts with changes to the
unit dollar rate set by changes in the Consumer Price Index or other methods without the
need to change the legislation. (None of the Acts includes this approach. It is discussed
further below.)



Fines are ‘on-the-spot’ with limited discretion to the official.



Legislation and regulations are prescriptive.



Penalties are both criminal (offences where beyond reasonable doubt is the test) with higher
penalties and civil (where the balance of probabilities is the test) and generally civil
penalties are higher penalties to reflect breaches affecting the community.



Penalties are blame-focused, homing in on culpability.
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Penalties are ‘clear and distinct’ and easily adopted by the community as signals to
behavioural modification.



Criminal offences are used with court involvement and a higher standard of proof.

2.1.2

Risk-based penalty regimes

Risk-based regimes which draw from modern approaches to risk-management are more flexible
than command and control regimes. They are more akin to regulatory approaches which make
use of non-penalty mechanisms such as providing economic incentives to promote compliant
behaviour.
The focus for the design of the regime and the administration of the regime once in place is the
management of risks. This requires that the regulator identify or have a strong understanding of
the actions that pose risks, the extent of the risk, and the associated potential negative
consequences. This understanding allows the regulator to identify key areas of focus such that
resources are efficiently allocated to tasks.
Resources are focused on building maintaining the integrity of the risk-management systems
that ensure more comprehensive compliance. Similar to the command and control regime,
administrative penalties are more frequently used as they are applied without recourse to the
costs and delay associated with court actions. However, this regime provides for a greater level
of discretion in the application of penalties and threats rather than direct and immediate action is
more common.
The characteristic of the penalty regime and actions of the regulator are outlined:
Types of penalties that are commonly used and the manner in which they are applied is outlined
as follows:


Withdrawal of privileges is notified with actual withdrawal deferred depending on
performance of conditions – similar to a good behaviour bond. Flexibility is provided by
delegating the designation of conditions outside the court system, negating the need for a
prosecution. In addition, the ongoing potential for the penalty to be applied extends the
period of behavioural modification and opens the way for sustained improvement – an
option less likely in absolute approaches, where a penalty would automatically apply.



Fines and imprisonment are set out in a template that applies to all breaches of duties
detailed in the legislation with a sliding scale applied according to the culpability of the
offender and the gravity of the consequences (scalable penalties). Flexibility is provided in
the changes to the levels. These changes are made legislatively. Financial penalties are
fixed. Caps on the total number of ‘fines’ per year, or generally, may apply.



Maximum terms of imprisonment are ‘sufficient’ to meet punitive requirements and the
rules setting the terms are based on principles consistent with those applied for totally
different offences and for the same community.



Suspended sentences or probationary-type, community-order-style penalties are available.



Fines are ‘on-the-spot’ and immediate with discretion provided to the official.



Notices, prohibition and other non-court measures enable formal action that may or may not
be enforced.



Legislation is not so prescriptive – breaches of duties attract penalties rather than detailed
actions or omissions.
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Low-end penalties such as demerit points are available, but self-improvement or make-good
options exist to expunge penalties or ‘evaporate’ points.



Penalties are both criminal (offences where beyond reasonable doubt is the test) with higher
penalties and civil (where the balance of probabilities is the test) with generally lower
penalties. There is recognition that rectification will incur additional financial penalty with
civil proceedings (where damages actions are likely to follow) and this may be considered
in sentencing. In addition, victims may be ordered to receive a monetary amount sourced
from the offender’s resources or proceeds from the breach.



Penalties are less punitive and applied ‘therapeutically’.



Penalties may be obscured by attached qualifying sentencing options to community
observers.



Civil penalties with lower standards of proof are more commonly used.

2.1.1

DMP penalty regime

The DMP legislation exhibits aspects of a command control approach and a risk-based
approach.
The legislation relating to mining and petroleum operations tend to apply absolute (command
and control) approaches. The Dangerous Goods Safety Act as well as the recently updated
Mines Safety and Inspection Act apply a more flexible (risk-based) type of approach.
A review conducted of the Acts found that overall the treatment of penalties is directed at
preventing harm and deterring and punishing offenders. However, subtle differences separate
the Acts and the following observations are made:


All of the Acts seek to align desired outcomes to a specific individual, greatly enhancing the
probability of compliance.



Application of penalties to individuals, employees and corporations are less aligned, with
differences in the way the legislation treats individuals – either as equally responsible
(Mines Safety and Inspection Act) or only responsible after a corporation is first made
responsible (Mining Act).



The ratio of imprisonment terms compared with the value of the fines attached to the same
offences varies quite considerably, e.g. where a $10,000 fine is indicated in three of the
Acts, the attached maximum imprisonment terms range through 2, 4 and 10 years.



The Acts all acknowledge that the ability of individuals to prevent or avoid an offence may
vary with their position within or relationship to a corporation by distinguishing along
responsibility lines.



Not all of the Acts contain continuing offence provisions.



The maximum penalties attached to the degree of gross negligence and to the extent of harm
do not recognise differences between extreme events and lesser events.

In addition there are differences in the penalties and measures available.
Of the Acts considered:


Naming (and shaming) offenders through the publication of penalties imposed is explicitly
allowed in one of the Acts, the Petroleum and Geothermal Energy Resources Act 1967.
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The ability to suspend licences and to sue the alleged offender for damages in civil
proceedings is not available in a majority of Acts, including the Dangerous Goods and
Safety Act, the Mining Act, and the Petroleum (Submerged Lands) Act.



Only three potential (sets of) actions are available in all six Acts. These are:


directions and order;



imprisonment, forfeiture of assets; and



forced sale.



The Mines Safety and Inspection Act does not allow the same maximum penalty as the other
Acts i.e. incapacitation – cancellation or non-renewal of licence or tenement to be applied.



Limited flexibility is allowed for, in providing notices and warnings prior to proceeding to
maximum penalties. In some cases, the option of licence suspension or revocation is not
available.

The conclusions are that:


the Acts (with one exception) do not provide DMP with a full set of potential actions



some options for action are missing in a majority of the Acts



Penalty treatments that could substantively assist DMP in meeting its obligations are
available in some of the Acts and not others.
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3. Overview of philosophies
This section summarises the underlying philosophies that guide the development of penalty
regimes and the setting of levels of penalties.
Reviews of penalty regimes invariably demonstrate that the emphasis from prevention to
punishment shifts in cycles, influenced heavily by the prevailing community expectations.8
Principles commonly used to shape regimes include: deterrence, prevention, rehabilitation, ‘just
deserts’ punishment, proportionality, community protection and placing limits on behaviour to
prevent harm.
Robust debates on the principles are evident throughout legal texts. One side argues for
penalties as examples to deter others. The other side argues that penalties that exceed what an
objective view of the circumstances suggest should be the maximum are not appropriate
punishment.
Penalty regimes, through design, or successive alteration may embrace aspects of all of the
principles. They must seek to strike a balance appropriate for community expectations, and
between the risk management understandings of regulators and business. This includes penalty
outcomes that accommodate both inadvertent error and individual actions that display
recklessness or wilful disregard (culpability).

3.1

Current penalty approaches

Leaving aside imprisonment of individuals (that is dealt with in section 6), theoretical models of
penalty regimes and currently implemented resource management penalty systems both
primarily attempt to control future behaviour of individuals and companies using the threat of
monetary penalty, or modification or removal of privilege (such as loss of licence) which would
convert to a financial penalty.
In the context of the DMP administered Acts, two types of penalty regimes have previously
been described (Command-and-control and risk-based regimes), however, when discussing the
philosophical underpinnings of penalty regimes in greater detail and understanding the driving
purpose of the regime’s administration, the following definitions are also useful:


Deterrence based models - Penalties are used for deterrence with penalties automatically
applied once offences are detected and found proven, either by a court, auditor or inspector.
The model is punitive with criminal convictions assigning blame. Penalties are designed to
punish and signal thresholds of unacceptable behaviour. A strong public component ensures
that community expectations are impounded in the level of penalties and the types of
offence.



Risk management models - Penalties are used to enforce a duty of care based on minimum
technical standards and, in more sophisticated systems, rigorous self-managed risk analysis.
This model complements modern industrial management practices and is integral to largely
regulated systems. Extensive use of ‘Conditional’ or ‘alternative’ penalties distinguish this
model from the deterrence model. These penalty types may enable the deferral of the
imposition of the penalty based on undertakings or other interim actions and are intended to

8

Mason B., 1995, A Not So Rational Philosophy: A critique of the Penalties and sentences Act 1992 (Qld).
Available at: https://lr.law.qut.edu.au/article/download/393/382
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increase compliant behaviours. The regulator uses penalties to increase compliant
behaviours in offenders that have an ongoing relationship with the industry or milieu and if
not improved are likely to reoffend and cause damage to that industry.


Cooperative compliance model – In this model, penalties are framed as the most serious
reactions (or threats) in a continuum of compliance ‘tools’. The continuum may also map
behaviours that become less compliant (repeat offences or non-response) at the same rate as
the range of tools and penalties increase in severity.
This method makes use of the Braithwaite’s pyramid and is very similar to the risk
management model, however it includes targeted action against non-compliers and the
capacity to take into account the characteristics of the offender when setting any of the
penalties.
Regulators use the ‘triangle’ as a motif to encourage improved behaviours by clearly
communicating consequences and options to would-be offenders. The limitations of the
deterrence-only model are discussed below. The more modern approaches include both riskbased and a deterrent elements

3.2

Background and critiques of the risk-based models

The principles behind risk-based models were famously discussed in the Robens Committee
Report of 1972 in the United Kingdom. 9 The Report identified that the greatest single
contributing factors to accidents at work was human apathy. It led to the Health and Safety at
Work etc Act 1974 in the United Kingdom and was the reference point for the development of
the Occupational Safety and Health Act in Western Australia.10
In relation to sanctions and enforcement, Robens11 states:
The fact is – and we believe this to be widely recognised – that the traditional
concepts of the criminal law are not readily applicable to the majority of
infringements which arise under this type of legislation. Relatively few offences are
clear-cut, few arise from reckless indifference to the possibility of causing injury,
few can be laid without qualification at the door of a particular individual.
Robens goes on to note:
The typical infringement or combination of infringements arises rather through
carelessness, oversight, lack of knowledge or means, inadequate supervision or
sheer inefficiency. In such circumstances the process of prosecution and
punishment by the criminal courts is largely an irrelevancy.
He concludes:
The real need is for constructive means of ensuring that practical improvements
are made and preventive measures adopted. But there is a place for deterrence.
9

Browne, R.C., Safety and health at work: The Robens Report, Report of the Committee on Safety and Health at
Work. British Journal of Industrial Medicine, 1973 January; 30(1) 87. Available at:
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC1009483/ [21/10/2013]

10

Gilroy, P.B, 2008, Will Increasing Prosecutions Improve Occupational Safety and Health Performance,
Presented to WA Safety Conference 2008 Safety Institute of Australia (WA). Available at:
http://www.sia.org.au/downloads/SIGs/Resources/Microsoft_Word__Will_increasing_prosecutions_improve_OSH_performance_PAPER.pdf [21/10/2013]

11

Lord Robens, 1972, Safety and Health at Work, para 261.
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On the other side of the coin – and this is equally important – in those relatively
rare cases where deterrent punishment is clearly called for, the penalties available
fall far short of what might be expected to make any real impact, particularly on
the larger firms....
A second critical insight offered by Robens is that safety and health incidents are typically the
result of multiple individually small but cumulative failures and most injuries were ‘associated
with habits of work, general site tidiness and human error’.
Regulation therefore needs to address ‘the attitudes, capacities and performance of people and
the efficiency of ... organisational systems’.
Robens fostered a view of regulation that:


recognises that the targets of penalties – both business and individual – have an ongoing
interest and corresponding predisposition to take preventive action and to build and
maintain systems that reduce damage and harm



has graduated structures of penalties and sanctions12



shifts from administrative imposition to court-adjudicated, audit-adjusted penalties and
sanctions as the level of severity and culpability increases



uses a different type and mix of sanctions and penalties as the level of severity and
culpability increases.

In very simple terms, the risk model represents the cost of compliance (effort) as the straight
line relationship between risk and consequence (Figure 1). Penalties are derived from cost by
overlaying sanctions in a graduated way, increasing in perceived impact/cost as the risk
(likelihood) and damage (consequence) incurred by incidents increase.
Figure 1: Standard model relating risk (likelihood) to damage (consequence)

In practice, this model presents only a single dimension. It is characterised by a graduated level
of sanctions that shift from advice and persuasion, to administrative sanctions, and to
court-imposed sanctions as the level of severity of offences and culpability increases.
In the literature reporting on regulation of communities of ongoing interests, this graduated
approach is summarised in the ‘enforcement pyramid’ developed by Braithwaite (see Figure 2).
12

Similar systems of graduated sanctions are also observed in other economic systems, particular in many long
standing systems of resource use such as the allocation of irrigation water or fisheries.
Ostram, E., 1990, Governing the Commons: The Evolution of Institutions for Collective Action, Cambridge
University Press, England
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The escalation of sanctions may be linked to either:


the consequences and costs associated with the risk of non-compliance; and/or



the level of cooperation and attitude to compliance.

Costs of non-compliance shown below include the costs of prosecution, the costs of defending
regulatory actions, and lost production and reputational costs associated with public
prosecutions.
Figure 2: Enforcement pyramid
Frequency of monitoring
and enforcement

Incapacitation
Higher Court

Rarely
Fines and other
punitive action

Lower Court

Annually
Enforceable undertakings and
restorative justice strategies

Monthly

Cost of Prosecution

Prohibition notice, Improvement
notice
Penalty
notice

Weekly
Warnings, directions and negotiated
outcomes

Warnings

Daily

Frequency of incident
Source: Adapted from Ayres, I. and Braithwaite, J. 1992, Responsive Regulation: Transcending the Deregulation
Debate, Oxford University Press, Oxford.

The lowest form of sanction is warnings and these are depicted at the bottom of the pyramid,
with the width indicating frequency of use.
As the pyramid narrows, the penalties escalate and are used more rarely. At the top of the
pyramid, penalties are reserved for situations where the consequences of non-compliance are
severe or a series of previously issued warnings have not been adhered to.
The Australian Tax Office, in its publication Australian Tax Office’s published Compliance
Program 2012-1313, uses the pyramid to articulate its compliance response, directly aligning it
to the attitude of relevant parties to compliance. Previously penalties were automatically levied
for non-compliance.

13

Australian Tax Office, July 2012, Compliance Program 2012-13. Available at:
http://www.ato.gov.au/General/Tax-evasion-and-crime/In-detail/Investigations-and-results/Complianceprogram-2012-13/ [20/10/2013]
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Critiques of the model
Work by Gunningham and Sinclair, reports departures from this approach that point to a failure
of the model at the extremes.14
The potential failure areas of the standard risk model are at the extremes. At the low end, this is
where small but incremental offences often occur and through demerits, trigger a higher penalty
even though individual events would not warrant such a penalty. At the higher risk end of the
scale, a project with marginally higher risk of failure produces major or catastrophic damage
well beyond the financial capacity of the company responsible to remediate.
Figure 3: Departures from the standard risk model for small and high risk events

Major disasters may need to be considered in risk terms as departures from the standard risk
model and approaches to attributing penalties that will have deterrent effects should take this
into account. (Section 5 explores innovations in relation to this problem).
Enforcement penalties that are disproportionately too heavy or too light, and not commensurate
with the severity and culpability of the offence, act to increase – rather than reduce – the costs
and level of safety, health and environmental incidents and damage.15 A more recent critique
outlined the deficiencies in the model while acknowledging its reach.16 The approach is
followed by many countries, including New Zealand and the UK, in preference to compliance
and deterrence approaches. The deficiencies arise when cost-cutting becomes a priority.
Smaller non-compliers are uniformly targeted because it is more cost-effective to do so. This is
despite a requirement of the model that the individual circumstances that led to non-compliance
should be taken into account in imposing sanctions.
In addition, with simplified automated systems, bigger more complex businesses have an
advantage. They are less likely to be targeted and are better equipped to avoid audits. As people

14

Gunningham, N. and Sinclair, D., 2012, ‘Regulatory Style, trust and effective enforcement’, Managing Mining
Hazards: Regulation Safety & Trust, The Federation Press.

15

ibid

16

Whait, Robert B., October 2012, Developing risk management strategies in tax administration: the evolution of
the Australian Taxation Office’s compliance model, Journal of Tax Research, Volume 10, Number 2, p. 436.
Available at:
http://www.asb.unsw.edu.au/research/publications/ejournaloftaxresearch/documents/paper10_v10n2_whait.pdf
[18/10/2013]
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become less involved, their behaviour is less likely to be influenced by knowledge of potential
penalties. The model may fail not just at the extremes but in the middle part of the pyramid.

3.2.1

Business and regulator interaction

Regulators depend on business to have risk management mechanisms in place. Businesses
depend on regulators to have sufficient compliance resources in place to monitor and enforce
standards across industry.
Risk management encompasses all aspects of business operations and embeds in day-to-day
operations risk modelling, evaluation, quantification, scenario analysis and risk management
policies. The policies include strategies to deal with risk, the tolerances to risk applicable and
the monitoring of compliance with business practices designed to defray risks.
The approach is widely used, with Australia one of the first countries to define the risk
management model in a national standard, AS/NZ 4360-1999, now AS/NZS ISO 31000:200917.
Regulators may direct resources to serious ‘non-compliers by using standards and the capability
of business to self-regulate. According to the New South Wales Government’s Better
Regulation Office of Risk Management, the definition and benefits of a risk-based model for
regulators are as follows:
A risk-based compliance approach enables resources to be targeted to the areas
where they are most needed and will prove most effective. It involves a series of
steps to identify and assess non-compliance risks and then apply appropriate
compliance measures to control these risks.
Risk-based compliance has a range of benefits.
•

Improved compliance outcomes – agencies can tailor compliance
measures to effectively deal with the most significant non-compliance risks.

•

Efficiency gains – the targeting of compliance measures to the most
significant risks ensures resources are concentrated in the areas where
they most improve compliance outcomes.

•

Reduced business compliance costs – compliance activities imposing
burdens on business are only carried out where needed, minimising costs.
This means that businesses will only be inspected, audited or have to
provide data where it is justified.

•

Greater business support for compliance measures – risk management
processes are widely understood by business. 18

Critiques
The criticisms are that risks are not correctly identified. Small failures of prediction dislodge
process credibility, and the compliance activities necessary to prevent risk are not adopted as a
means of creating value for the business. In addition, the specification of standards and duties

17

AS/NZS ISO 31000:2009, Risk management - Principles and guidelines, Standards Australia. Available at:
www.saiglobal.com

18

Better Regulation Office NSW, September 2008, Risk-based Compliance, Available at:
http://www.dpc.nsw.gov.au/__data/assets/pdf_file/0019/30862/01a_Risk-Based_Compliance.pdf [18/10/2013]
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may include vague language, enabling some avoidance of penalties as well as increased
business costs.
These criticisms apply equally to regimes where government has gone further and established a
cooperative compliance model with industry. In seeking to place more focus on prevention, the
regulator may intervene to create an industry-wide safety culture. This may be done through
‘dialogue’ and importantly by retaining ‘legislative clarity and distinction’ with specific
‘command-and-control’ penalties.19 Regulators may also consider promoting a sense of urgency
or impending penalty in order to increase focus on improving the safety culture in individual
companies.20
How individuals and companies perceive risk may not be how the government regulator
understands it. Governments establish penalty regimes that are based on minimising risk or
harm. Companies undertake risk assessments and develop risk management plans but based on
these assessments may make decisions to proceed, factoring in the cost of the risk as a part of
business. Governments must understand this difference in perception of risk in order to strike
the right penalty and so generate the required level of compliance.

3.3

Determining the appropriate level of penalty

Publicised increases in penalty levels and the introduction of new penalties are used by
parliaments and regulators to curb the incidence of new undesirable behaviours or to slow the
resurgence of existing offences. Penalties are set as maximum penalties with courts often
applying lower levels at a ‘going rate’. Parliaments therefore have to set penalties reflecting
offences at the worst end of the scale in addition to setting minimum penalties to provide more
detailed guidance to the judiciary.
The legislated penalties contained in the DMP administered Acts are predominantly financial
penalties. Maximum penalties are used with no minimums. The penalties differ between
companies, employees and individuals for the same offence.
The levels of penalty are disparate with medium penalties around $5,000 to $10,000 and higher
penalties jumping to $50,000. There is, however, consistency between the Acts in regard to
fines and other types of penalties.
An analysis requested by DMP found that:
Generally, [under] the penalty regime in Western Australia, most offences of a
similar nature attract similar types and amounts of penalties. For example, a
petroleum exploration licence offence under the s29 of the WAPGERA attracts a
penalty of $50,000 or imprisonment for 5 years. Similarly, a petroleum production
licence offence under the s49 of the WAPGERA also attracts a penalty of $50,000
or imprisonment for 5 years.21
The same analysis shows that penalties for South Australian onshore petroleum offences range
as high as $120,000 (for non-compliance with licence conditions, or alteration of a pipeline) and
19

Schwebs R., 2012, Principal Petroleum Safety Authority Norway, Going beyond compliance – How authority
strategies may contribute to safety, presentation notes dated 19 October 2012. Available at:
http://www.enco.eu/Safetyworkshop/Schwebs_PSA_presentation%20handout.pdf

20

Hopkins, A., April 2008, Beyond Compliance Monitoring New Strategies for Safety Regulators 2007, Law &
Policy, Baldy Center for Law and Social Policy, p. 221. Available at:
http://dmp.wa.gov.au/documents/Magazine/MineSafe_Oct10_Insert_Beyond_Compliance.pdf [18/10/2013]
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Hunter T, Offences and Penalties in the Mining and Petroleum Sectors, Unpublished Paper
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penalties for South Australian mining legislation offences as high as $250,000 (for failing to
comply with a direction to rehabilitate land and minimise environmental harm). The much
higher penalties in South Australia show that there may be scope to increase the penalties in
Western Australia or that simply other factors are at play.
South Australia introduced amendments to its mining laws in 2010. The reform introduced
some tougher statutory penalties, in particular for environmental harm. Western Australia has
regulations in relation to environmental plans but does not impose particular statutory penalties.
A further review of mining and environmental compliance conducted in 2012 found that ‘the
penalties under the Western Australian Mining Act do not radically diverge from interstate
penalties for comparable offences’.22
Even so, the differences are there and further analysis below shows comparisons with overseas
and other Australian jurisdictions. The next sections discuss the economic logic applicable to
penalty setting and the legal research on deterrence.

3.3.1

Expectations and Economic approaches

When governments establish penalty regimes, they make decisions that try to reflect society’s
expectations for both individuals and businesses and to set minimum standards for behaviour.
In protecting some areas of the economy or significant resources, governments must balance
intentions to prevent harm or deter risky behaviour with community expectations that harm
caused by wilful or negligent actions be punished and offenders are made to repair the damage
caused by their offences.
In designing enforcement regimes and drafting legislation, government needs to avoid
undermining or overwhelming other broader economic and social objectives. In particular
government must not:


create barriers to entry, or discourage investment by imposing inappropriately large
compliance costs that are not in line with jurisdictions that might compete for investment



create perverse incentives, such that penalties are so low that they are not considered
important and instead permit or encourage repeated offences.

Regular consultation with stakeholders and monitoring are important for establishing whether a
penalty is set at an appropriate level Penalties may also be incorrectly or inappropriately
enforced and if viewed as extreme are equally as damaging to the likelihood of compliance as
those viewed as too lenient.
The imposition of an extreme penalty may result from a lack of flexibility in available penalty
options or a lack of sufficiently incremental warning and penalty systems.

22

Cole, D. on behalf of Fox Tucker Lawyers, December 2012, Review Of Environmental Compliance and
Enforcement – Mining (Unpublished).
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Table 2: Consequences of setting penalties too small or too large
Consequences of setting penalties too small or too large
Potential consequences if penalties are too small
Setting penalties that are too small reduces the consequences of non-compliance. Two perspectives are
necessary:


within the industry, compliance with legislation may be viewed as not worthwhile if companies and
individuals can gain a competitive advantage by not complying; and



within the broader community, frustration may arise where the penalties imposed do not align with the
community’s perception of the seriousness of the offence. This may result in a poor community perception
of both the industry and the regulator.

The broader community may consider that a penalty is extremely low, yet it may promote deterrence in
industry due to the regulatory cost it imposes. Alternatively, industry may perceive compliance as important
(e.g. for reputational reasons) despite the community considering that the penalties imposed following noncompliance are too high.


commercial risks,23 resulting in a loss of service to buyers, reductions in efficient levels of competition, the
creation of perverse incentives, and additional costs as businesses seek alternatives to avoid investment in
the affected area, which then reduces local competitiveness; and

Potential interstate and international investors choosing to invest in other jurisdictions with reasonable
penalties, hence reducing state and international competitiveness.24

Potential consequences if penalties are too large
Penalties that are too large can have both immediate and long-term consequences:25


the ‘deterrence trap’ occurs where the penalty reduces the resources available to the organisation to
invest in improved practices that would avoid the offence. This risk is more likely to be relevant in
organisations which are marginally profitable and where organisations operate in an industry with very
small profit margins, and are therefore less able to absorb the impact of paying a large fine; and



the ‘spill-over’ effect occurs where a large penalty, such as a fine, has unintended consequences for third
parties, that should not be affected by the penalty; for example, wage levels and jobs may be threatened or
customers may be faced with increased prices for goods or services. When considering consequences of
spill-over effects, the type of goods or service (essential or non-essential), structure of the industry and the
supply chain (extent of vertical or horizontal integration) should be considered. The negative effect of
increased prices is likely to be greater where customers have little choice of supplier and so cannot take
their custom elsewhere. In such circumstances, the actual cost of the penalty and therefore its
effectiveness at deterring non-compliance is reduced.

From a longer term perspective, excessively severe penalties may have consequences for the
development, administration or even the existence of the industry. 26
For example, a lack of candidates willing to take on senior roles in high risk industries 27

23

Australian Treasury, 2007, Corporations and Financial Services Division, Review of Sanctions for Breaches of
Corporate Law.

24

Pers Comms, 2013, Department of Mines and Petroleum workshop

25

Sentencing Advisory Panel, 2009, Advice to the Sentencing Guidelines Council - Sentencing for Corporate
Manslaughter and Health and Safety Offences Involving Death. Available at: http://tna.europarchive.org

26

Pers Comms, 2013, Department of Mines and Petroleum workshop
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Gunningham, N. and Sinclair, D., 2012, ‘Managing mining hazards: regulation, safety and trust’, Managing
Mining Hazards: Regulation Safety & Trust, The Federation Press, p. 149
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3.3.2

Deterrence or Prevention as the primary penalty-setting objective

The deterrent effect of penalties works on two levels:


the penalties produce a signalling effect to society generally, including to potential
wrongdoers, by demonstrating the negative consequences of wrongdoing (general
deterrence).



the penalties target the penalised individual specifically, in an attempt to show the
unprofitability of repeated wrongdoing (special deterrence).28

On both levels, the benefit of the deterrence is future-oriented.
For deterrence to be effective, the threat of being caught and the scale of the penalty must be
sufficient to deter the majority from intentionally breaking the law. Deterrence is a function of
both the risk of getting caught and the penalty if caught. In addition, non-compliance may be
more profitable if the benefit (the gain from not meeting the requirement or from committing
the offences) is greater than the potential costs.29
There are risks associated with setting penalties either too high or too low. Table 3 sets these
out.
Transparency of regulations and penalties for non-compliance
Before a penalty can deter, both the regulations and the consequences of non-compliance must
well-known30. This includes publishing the enforcement activity and outcomes. If personal
penalties are being used, then the knowledge within the regulated entities needs to extend to
those who might personally face the consequences.
From a legal perspective, the responsibility for this awareness usually lies with the companies or
the individuals. Nevertheless, building awareness increases the likelihood of compliance.

3.4

Balancing DMP objectives

Regulatory change will require dialogue with industry and concerned stakeholders. The
consideration DMP gives to the importance of some regulatory principles over others will shape
perceptions of risk and so determine compliance. Other considerations go to the parameters of
the miners, licensees and holders of tenements.
Given an understanding of the drivers of behaviour discussed in this examination of risk, there
are two more issues which DMP will need to manage to ensure an efficient penalty regime.
Appropriate sized penalties
The mining industry is characterised by significant variations in the size, scope and means of
entities.
28

Zimring, F.E., Hawkins G., 1973, Deterrence; the Legal Threat in Crime Control -– Studies in crime and
justice, University of Chicago Press.

29

Becker, Gary S., 1974, ‘Crime and Punishment: An Economic Approach’ in Essays in the Economics of Crime
and Punishment, National Bureau of Economic Research.

30

Calviño N., 2006, ‘Public Enforcement in the EU: Deterrent Effect and Proportionality of Fines’ in European
Competition Law Annual 2006. Available at:
http://www.eui.eu/RSCAS/Research/Competition/2006(pdf)/200610-COMPed-Calvino.pdf
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A fine for a global, multi-site mining company may send a start-up venture in its exploration
stage out of business. A fine that adequately punishes a smaller or more cost sensitive firm may
provide insufficient deterrence to a larger entity willing to accept the risk.
Penalties must be appropriate so that the community’s expectation for minimising harm is met.31

3.4.1

The approach of the criminal law

The Victorian Sentencing Advisory Council’s research suggests that many offenders do not
engage in a rational weighing of benefits and costs (in terms of the maximum penalty that could
be imposed) before committing an offence. Further, maximum penalties are only one part of the
broader criminal justice system, and it is arguable that ‘it is the criminal justice system taken as
a whole, with all its components, that deters crime’. The Council’s research also indicates that:


a deterrent effect is more a product of offenders’ perceptions of their chances of being
detected, prosecuted, convicted and sentenced than it is about the reality of the situation;
and



increases in the severity of penalties, such as increasing the length of terms of
imprisonment, do not produce a corresponding increase in deterrence. 32 33

Consistent penalties across acts
What is sufficient for OH&S may not be appropriate under the Mining Act; nevertheless,
enforcement and penalties need to be consistent across Acts, or the differences need to be
readily explainable to informed stakeholders, in terms of the technical aspects of breaches and
consequences.

31

Hopkins, A., April 2008, Beyond Compliance Monitoring New Strategies for Safety Regulators 2007, Law &
Policy, Baldy Center for Law and Social Policy, p. 222. Available at:
http://dmp.wa.gov.au/documents/Magazine/MineSafe_Oct10_Insert_Beyond_Compliance.pdf [18/10/2013]

32

Sentencing Advisory Council Victoria, October 2010, Preliminary Issues Paper: Maximum Penalties: Principles
and Purposes, p 16. Available at:
https://sentencingcouncil.vic.gov.au/sites/sentencingcouncil.vic.gov.au/files/maximum_penalties_preliminary_i
ssues_paper.pdf [19/10/2013]

33

Ritchie, D for the Sentencing Advisory Council of Victoria, April 2011, Does Imprisonment Deter – A Review
of the Evidence. Available are:
https://sentencingcouncil.vic.gov.au/sites/sentencingcouncil.vic.gov.au/files/does_imprisonment_deter_a_revie
w_of_the_evidence_0.doc [21/10/2013]
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4. Australian and international insights
This chapter examines similar jurisdictions and the manner in which penalties have been
streamlined or at least positioned within a common contextual arrangement, particularly where
regulated entities are similar to those in Western Australia. Each of the jurisdictions described
below has adopted many of the best practice elements of a regulatory framework outlined
above. Penalties or approaches to penalty-setting that are evidenced as successful in these
jurisdictions, are also described.

4.1

Lessons from Australian regulators

New technologies and developing approaches to behavioural change are influencing regulatory
trends in the resources sectors in other countries as well as Australia.
Some qualifications are necessary in considering the information. For regulatory frameworks to
be most applicable they need to be highly customised and, therefore, the approaches of other
jurisdictions may be of limited relevance, depending on the subject of the regulation. Even
within Australia, regulations and statutory penalties vary widely, e.g. because New South
Wales’ operating environment is different to Tasmania’s and so on. Offences may also vary,
driven in part by the lack of comparability across jurisdictions.
In addition, large companies have internal standards and guidelines that may far exceed any
given requirements under law and regulation. In such cases, it may be unnecessary for statutory
penalties to ‘chase’ these standards. There will also be examples of obligations under law being
higher than operating company standards. Similarly, obligations and penalties may be higher or
lower than those in other states, or they may be incomparable altogether.
From another view, industry players may be operating across several jurisdictions and, with
similar operations, may be exposed to inexplicably differing penalties.
Despite these qualifications, a number of observations about trends may be made:


risk-based penalty regimes are favoured by regulators;



the responsibilities of company directors and staff are under greater scrutiny as well as
associated businesses involved in breaches; and



penalties for major hazard industries are increasing to reflect greater consequences.

4.1.1

Pure Risk-based approaches in Western Australia

Introducing a risk-based approach to compliance and penalties selection is consistent with the
recommendations of DMP’s Reforming Environmental Regulation review34, as well as the
broader commitment across governments to reducing regulatory burdens.
A risk-based approach to penalties is also consistent with the approach currently used by the
Department’s Resource Safety Division for OHS compliance, where this is applied in both the

34

Department of Mines and Petroleum, December 2012, Reforming Environmental Regulation in the WA
Resource Industry (prepared for the Minister of Mines and Petroleum) Available at:
http://www.dmp.wa.gov.au/documents/Reforming_Environmental_Regulation_in_the_WA_Resources_Industr
y_-_Final_Report_to_Minister(1).pdf
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preparation of Safe Work Method Statements35 and for enforcement. For this reason, most
companies operating within DMP’s remit would use risk assessments on a regular basis and
they are likely to be familiar with the approach.
In these approaches, a large part of the risk-based approach does not need to be specified in
legislation. Instead, policy documents or enforcement manuals are used to guide consistent
application of the penalties.
The examples from other jurisdictions are discussed below.

4.1.2 Penalty ranking - national work health to oil industry
A three to four tier or level of classification that ranks harms and links equivalent penalties is
common in similar jurisdictions and provides wide scope for keeping penalties contemporary
with community expectations. It also ensures clear and consistent signals about the type of
behaviours and outcomes that are not acceptable. The simpler structure removes confusion,
particularly at the top end of the structure – an element which is a key deterrent according to the
administrators of the Norwegian scheme discussed below.
This structure already exists in the Mines Safety and Inspection Act. The current levels relate to
the outcome (e.g. serious harm or death) as well as the actions and/or attitude of the offender
(e.g. gross negligence):36
Level 1: a breach of the Act, excluding General Duty provisions (part 2, division 2)
or regulations
Level 2: a breach of the General Duty provisions of the Act that does not result in
serious harm or death
Level 3: a breach of the General Duty provisions of the Act resulting in serious
harm or death
Level 4: a breach of the General Duty provisions of the Act, in circumstances of
gross negligence resulting in serious harm or death.
The National Model Work Health and Safety Act 2011 has similar provisions. It provides for
offences with both criminal and civil penalties. The penalty structure for breaches of work
health and safety duties under the Act are as follows:37
Category 1: for reckless conduct that exposes an individual to a risk of death or
serious injury or illness and is engaged in without reasonable excuse
Category 2: for failure to comply with a health and safety duty and exposing an
individual to a risk of death or serious injury or illness
Category 3: for failure to comply with a health and safety duty.

35

Safe Work Method Statements are generally required under Codes of Practice.

36

Department of Mines and Petroleum, July 2011, Mines Safety and Inspection Act – What Employees and
Employers Need To Know, Penalties and Enforceable Undertakings. Available at:
http://www.dmp.wa.gov.au/documents/Pamphlets/MSH_P_PenaltiesAndEnforceableUndertakings.pdf

37

Work Safe Australia, Model work health and safety Act, Available at:
http://www.safeworkaustralia.gov.au/sites/swa/model-whs-laws/model-whs-act/pages/model-whs-act
[19/10/2013]
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Maximum penalties are set according to the category of offence committed and the type of duty
holder (i.e. individual, officer or body corporate) convicted of the offence. The most serious of
the breaches above (which carries the most severe penalties) is Reckless Conduct – Category 1,
for which the penalty specified is as follows:
In the case of an offence, committed by an individual, as a person conducting a
business or undertaking or as an officer of a person conducting a business or
undertaking— $600 000 or 5 years imprisonment or both. 38
These graduated categorisations are consistent with the Robens principles discussed in Section
3.2. The Commonwealth penalty structure has also now been adopted in the oil industry. A
similar structure had previously been recommended by the Montara Commission of Inquiry
into the 2009 Timor Sea oil spill from the Montara Wellhead Platform. In December last year,
the Australian Government accepted those recommendations including harmonisation of civil
penalties with those in the Work Health and Safety Act 2011 (WHS Act) (Cwlth). ‘As
appropriate’ penalties are to be introduced including higher custodial penalties, ‘to reflect the
greater consequences in a major hazard industry’.39

4.1.3

Regulator flexibility - environmental protection

The Environmental Protection Act 1986 gives broad powers to the regulator to determine the
offences to be included in each of the three levels or ‘tiers’ specified in the legislation. The
regulator also has added flexibility in dealing with vastly different circumstances because the
Act gives additional power. These further flexibilities include definitions specifying escalating
levels of harm and the enablement of preventive management actions by the regulator relating to
those types of harm. This is in addition to the offences.
The regulator may also specify policies from time to time that relate to offences and the type of
penalties applied, including preventive and management actions – notices etc. This is in line
with the risk-based approach and the approach detailed below in NSW.
The penalties are set out in Table 4.
Tier 1 (the most serious) attracts different penalties for different offences the highest maximum
being $500,00 or 5 years imprisonment with $100,000 daily continuing penalties for
individuals, and $1,000,000 and $200,000 respectively for corporations. At Tier 2, individuals
and body corporates are both fined the same amount - $50,000 and $10,000. At Tier 3 the
fines are the same and much lower - $5000 and in one section only, $1000 continuing.

38

The National Compliance and Enforcement Policy includes the criteria that will be used to guide enforcement
decision making; and outline the circumstances in which the regulator may use specific enforcement tools that
are mandated under the model Work Health and Safety Act.
Safe Work Australia, 26 August 2011, National Compliance and Enforcement Policy, endorsed by Work Safe
Australia on 29 July 2011 and endorsed by Workplace Relations Ministers’ Council on 10 August 2011.
Available at: http://www.safeworkaustralia.gov.au/sites/swa/about/publications/pages/national-complianceenforcement-policy

39

Department of Industry, September 2012, Australian Government Progress Report on implementation of the
recommendations of the Montara Commission of Inquiry, Available at:
http://www.ret.gov.au/Department/responses/montara/recommendations/Pages/deafult.aspx
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Table 3: Levels of offence - Environmental Protection Act 1986
Offence

Definition

Environmental
Harm

means direct or indirect:
(a) harm to the environment involving removal or destruction of, or damage
to:
(i) native vegetation or
(ii) the habitat of native vegetation or indigenous aquatic or terrestrial
animals or
(b) alteration of the environment to its detriment or degradation or potential
detriment or degradation or
(c) alteration of the environment to the detriment or potential detriment of
an environmental value or
(d) alteration of the environment of a prescribed kind.

Material
Environmental
Harm

means environmental harm that:

Serious
Environmental
Harm

means environmental harm that:

(a) is neither trivial nor negligible or
(b) results in actual or potential loss, property damage or damage costs of an
amount, or amounts in aggregate, exceeding the threshold amount.

(a) is irreversible, of a high impact or on a wide scale or
(b) is significant or in an area of high conservation value or special
significance or
(c) results in actual or potential loss, property damage or damage costs of an
amount, or amounts in aggregate, exceeding 5 times the threshold
amount.

Source: Environmental Protection Act 1986, Section 3A

Penalties in the Mines Safety Inspection Act 1994 apply to corporations) and individuals. Table
4 shows the four tiers of offenses and the level of penalties.
Table 4 Penalty levels applying to bodies corporate and individuals
Level

1

2

3

4

Committed by

First

Subsequent

Individual as employee

$5,000

$6,250

Individual other than as employee

$25,000

$31,250

Corporation

$50,000

$62,500

Individual

$100,000

$125,000

Corporation

$200,000

$250,000

Individual

$200,000

$250,000

Corporation

$400,000

$500,000

Individual

$250,000 and 2 years

$312,500 and 2 years

Corporation

$500,000

$625,000

Source: Mines Safety Inspection Act 1994
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These are in line with the penalties applying to the other legislation above. Interestingly, the
individual and body corporate merit separate penalties at the higher end showing that even
where no imprisonment is provided for, corporate penalties are increased. This gives scope to
the courts to pass sentences reflective of both personal accountability and corporate culpability.
This concept of culpability is discussed below.

4.1.4 Other Australian State’s risk approach & culpability variation
In an adaptation of the risk model, the South Australian Environmental Protection Authority
uses a risk dimension against a dimension of perceived responsibility under the law (as well as
the enforcement) in the development of environmental management plans.
The risk or consequence is harm to health and environment (ranging from low to severe). This
takes into account actual or potential impacts on human health, environment and amenity. It
considers the scale and duration of any harm or impact and the level of public concern.
The culpability dimension seeks to attribute responsibility in a hierarchical way as a means of
justifying the increasing penalties from warnings to licence or permit revocation.
The following Figure 4 provides an example of the risk-based penalties approach.
Figure 4: Depiction of risk-based penalties

Source: SA Environmental Protection Authority, Environmental regulation using a risk-based approach, A guide for
EPA staff

This approach to regulation is used heavily in environmental regulation; both the South
Australian and Victorian Environmental Protection Authorities (EPA) use this approach to
compliance. In addition, it is similar to the existing approach used in resource safety regulation
and for Occupational Health and Safety enforcement in Australia.
The implementation of a risk-based approach is a key recommendation of the Western
Australian Government’s Reforming Environmental Regulation review:
Recommendation 5: Implement a full risk-based assessment and compliance
methodology for environmental regulation.40

40

Department of Mines and Petroleum, December 2012, Reforming Environmental Regulation in the WA
Resource Industry (prepared for the Minister of Mines and Petroleum) Available at:
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The culpability model has received wider support in the National Review into Model
Occupational Health and Safety Laws:41
Penalties should be clearly related to non-compliance with a duty, the culpability
of the offender and the level of risk, not merely the actual consequences of the
breach [emphasis added].
On superficial inspection, this model would appear to provide a simple means of identifying and
justifying scaled penalties in relation to a risk and inferring culpability with its implications of
responsibility and accountability to the appropriate mechanism.
While this might seem to allow a certain satisfaction in the attribution of blame for severe
environmental disasters, it seems to deny human fallibility and contribution to a major disaster
that could arise from a set of previously unrelated causal events, none of which in isolation
would be considered to attach either major culpability, negligence or a harmful intent.
In application, the risk–culpability model seems to be used to justify an attribution of blame for
intent or negligence. What this means is that if an adverse environmental impact of a man made
event is severe, there must have been a person responsible who intentionally or negligently did
not do the right thing. This link therefore justifies the removal of a licence or a prosecution.
While risk assessment is entirely legitimate in the evaluation of projects for environmental
approval, there is little justification for a conclusion that high culpability is determined by the
scale of a disaster. Despite the wide use of the culpability–risk model in environmental
regulation, logic does not support adopting such a model for deriving an appropriate penalty
structure.
This interpretation aligns with the work of Gunningham and Sinclair, who argued for
consideration of the degree of culpability before a decision to prosecute is made.42 In fact, they
proposed that if there is no culpability, then no prosecution should follow. In this context,
culpability includes:


falling short of reasonable expectations, recklessness or intent



risk (rather than consequences)



taking the previous track record seriously.

4.1.5

Heavy Truck regulation

The National Heavy Truck Regulator supervises large truck transits. In a national initiative, the
Heavy Vehicle Law – Penalties and Infringements has been introduced, with a strong emphasis
on risk management.43 The penalty regime includes a stepped framework with maximum
penalties for offences to be dealt with in a court, infringement penalties and demerit point
penalties. Penalties are then categorised in four levels for each offence with the amounts
depending on the general severity of the offence:

http://www.dmp.wa.gov.au/documents/Reforming_Environmental_Regulation_in_the_WA_Resources_Industr
y_-_Final_Report_to_Minister(1).pdf
41

Australian Government, October 2008, National Review into Model Occupational Health and Safety
Laws - First Report to the Workplace Relations Ministers’ Council. Available at:
http://www.worksafe.nt.gov.au/Publications/Reports/NationalReviewintoModelOHSLawsFirstreport.pdf

42

Gunningham, N. and Sinclair, D., 2012, ‘Managing mining hazards: regulation, safety and trust’, Managing
Mining Hazards: Regulation Safety & Trust, The Federation Press, p. 155
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Refer to National Heavy Vehicle Regulator website: www.nhvr.gov.au
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For example the offence of driving a ‘fatigue-regulated’ vehicle outside of the permitted shift
time attracts penalties as follows:
Table 5: National Heavy Truck (NHT) penalty regime
Maximum Penalty
Minor:
Substantial
Severe
Critical

$4000
$6000
$10,000
$15,000

Infringement Penalty

Demerit Point Penalty

Minor $400
Substantial $600

Severe – 3 points
Critical 4 - points

The advantage of this approach is that for an individual offence there may be as many as 8
different penalties all reflecting a well-described degree of undesirable behaviour from
negligence down to error. Very clear messages are sent to industry on acceptable standards and
the penalties are easy to understand. The framework provides extensive opportunities for
improvement as well as imposing heavy penalties for wilful breaches.

4.2 Lessons from international jurisdictions
Regulators faced with the same problems are taking more interventionist roles and expecting
more of participating industry players. Section 6 sets out a range of innovative and best practice
approaches that are drawn from both other Australian industries (such as civil aviation) as well
as international comparisons including examples from Canada, the United Kingdom and the
United States.

4.2.1

Penalties in high-profile international cases

High profile mining and petroleum disasters worldwide are instructive in the use of higher
levels of penalties. All of these disasters have had extreme and pervasive consequences for both
the people directly involved (e.g. loss of life) and the environment (e.g. irreversible damage).
Three incidents where global energy companies have been taken to court indicate the levels
imposed. The first, and most severe of the incidents, is the BP oil spill that occurred in the Gulf
of Mexico in 2010. The disaster killed 11 workers, destroyed the platform (which subsequently
sank) and eventually caused about 4.9 million barrels of oil to be released into the ocean before
the well was capped three months later. The BP court case is still underway, but if BP is found
guilty of gross negligence, the maximum potential fines under the Clean Water Act amount to
about $US17 billion. Such a conviction also leaves BP open to punitive damage and other
claims. BP pleaded guilty in November 2012 to 11 counts of felony manslaughter in a $US4.5
billion deal to settle criminal charges. BP remains liable for additional damages including the
costs of environmental rehabilitation, the costs of which are not yet known. BP has set up a
$US20 billion trust fund to cover the compensation claims for those affected by the spill.
Two cases from California highlight the state’s tough approach to unsafe practices. In August
2012, a California court issued Chevron with $US2 million in fines and restoration costs for
failing, despite numerous warnings, to replace a 1970s-era pipe that caused a leak that sparked a
fire in the San Francisco Bay Area oil refinery. As well, California’s three-year investigation
into more than 1000 of Shell’s service stations located in the state resulted in civil penalties of
$US17.8 million for hundreds of environmental violations regarding the operation and
maintenance of underground storage tanks and handling of hazardous waste.
Department of Mines and Petroleum
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An example from Brazil demonstrates that despite high penalties being imposed,
inconsistencies across authorities can mean penalties are not always as transparent as legislation
intends. A judge originally ruled in July 2012 that Chevron should pay $US25 million in fines
and abandon operations in the country following a spill of 3,700 barrels of crude oil off the
coast of the state of Rio de Janeiro in 2011. Subsequently, the fines were reduced to $US17
million and in September 2012, Brazil’s National Petroleum Agency was still reviewing
Chevron’s application to resume operations in the country despite the original ruling.
Each amount relates to numerous offences (which each individually attract much lower
amounts). For example, the final $US17 million fine for Chevron’s 2011 oil spill off the coast of
Brazil was spread across 24 infractions and the $US17.8 million in civil penalties issued to
Shell in California accounted for hundreds of environmental violations.

4.2.2 Norway
The Petroleum Safety Authority in Norway has a tripartite regulatory process (employers,
unions and Government) emphasising ‘dialogue based’ authority and supervisory strategies.
The Authority has moved from a command and control approach to a risk management
approach encompassing ‘goal setting requirements, audits and verification and dialogue
underpinned by a cooperative culture rather than and ‘adverse’ culture. There is now a far
greater emphasis on developing ‘clear and concise’ penalties so that prosecutions are readily
available in the event of another such incident.
While risk-based approaches may regulate the lower part of the pyramid well, there is still a
need to provide very clear and well-defined breaches at the top for extreme events. The other
distinguishing feature of the PSA model is that engineers, industry and the regulator form tripartite dialogue groups from the bottom of the pyramid to the top to ensure that risk assessment
is contemporary and relevant.44

4.2.3 Trends in regulatory responses to disasters
The way governments treat major disasters overseas allow lessons from their experiences and
enable investment in regulatory reform that may avoid them.
The public demands severe penalties in response to incidents with widespread human and
environmental consequences. Historically, this pressure has resulted in a review of the processes
surrounding such events. In particular, it is well documented that the US’s approach to disaster
recovery and emergency management generally follows (rather than precedes) major events.
The National Oil and Hazardous Substances Pollution Contingency Plan was enacted in 1968 in
response to the Torrey Canyon tanker oil spill and many of the policies were reviewed and
new Acts introduced (including the introduction of the Oil Pollution Act) following the Exxon
Valdez spill in 1989.
The US experience highlights how attitudes towards safety, and associated penalties, change
over time. The Oil Pollution Act of 1990 increased civil and criminal penalties, established a
spill fund of 5 cent a barrel oil tax and made tankers liable up to 200million in fines and cleanup costs with unlimited liability on shippers. Gross negligence on any part removed all caps on
liability. Intervening legislation up until the Deepwater Horizon oil spill created a sophisticated
risk management system of penalties and remedial powers. As Deepwater Horizon was an oil
platform event and not covered by this framework, commentary since has been that ‘had the
Coast Guard’s system of oversight, inspection and enforcement in conjunction with its
44

Refer to the PSA website: www.ptil.no
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emergency management approach to regulation’ been applied to oil platforms (as against oil
tankers), the focus of the OPA, the risks taken by the operator and owner may not have been
taken.45
Examining government responses to disasters of similar scope separated over time shows a
trend that may reflect more expectations from the community about clean up responsibilities, as
well as preventative risk-based approaches, than a desire that those responsible for man-made
disasters be punished more vigorously.

4.3

Alternative penalties

Alternative penalties are mechanisms characterised by:


non-court informality



the capacity to immediately modify behaviour



the capacity to process larger numbers of offences



specialism in terms of the subject matter.

Delegated officials, including ministers and departmental CEOs, have a direct statutory source
of power to issue these orders, within the strict legislative parameters prescribed. Examples
include withdrawal of licences, or reinstatement with changes of conditions infringement,
notices and enforceable undertakings.

4.3.1

Information (shame, transparency and accountability)

DMP’s current enforcement policy states:
DMP will draw media attention to any conviction which could serve to illustrate
the need to comply with requirements of legislation administered by it, or act as a
deterrent for engaging in similar illegal conduct.
Increased use of information as a penalty can take a number of forms, such as:


a public register of infringement notices, cases and prosecutions maintained by DMP



information orders compelling companies to prominently advertise their prosecution, e.g. in
the newspaper, on their webpage or in their annual report.

Depending on their form, information remedies appear to provide benefits, including an
increased deterrent effect owing to the punitive effect on the companies named through
shaming. In addition, a public register maintained by DMP would increase the department’s
accountability to stakeholders and is likely to lead to increased confidence in the enforcement
process.
By way of example, the Australian Competition and Consumer Commission maintains an
Infringement Notice Register (refer to
http://transition.accc.gov.au/content/index.phtml/itemId/939950).
In the United Kingdom, the Corporate Manslaughter and Corporate Homicide Act 2007
includes provisions for publicity orders that compel companies and organisations to make a

45

Sylves, R., Comfort, L., 2012, The Exxon Valdez and BP Deepwater Horizon Oil Spills, American Behavioral
Scientist, Vol.56(1), pp. 76-–103.
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statement about their conviction and fine, such as in a public advertisement or in the company’s
annual report. This approach is further discussed below in Section 6 on corporations.

4.3.2 Low-end penalties
The NSW Better Regulation Office gives examples of how Notices and administrative fines
work at the non-court end of the compliance continuum.
Figure 5: New South Wales Better Regulation Office – Low-end penalties

Source: NSW Office of Better Regulation, September 2008, Risk-based Compliance, p16

The interventions are in order and fit within the broader risk-based approach of identifying risk
then penalising non-compliance on an escalating scale.


Clean-up Notice



Prevention Notice



Compliance Cost Notice



Notices to provide information and records



Penalty Notice (or Infringement Notice described below)

The size of the fines in the right hand column are relatively low, however are issued per ‘noncompliance’ which may amount to a far greater amount. Capped amounts are used to ensure that
discretion allowed to officials is not abused.
The approach detailed above is one of hundreds used throughout Australia and adopted by state
jurisdictions after extensive Government research. Criticisms generally relate to the potential
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for revenue-raising well beyond any consideration of community safety. Behavioural research
would suggest that ‘on the spot’ fines reinforce habits that increase future compliance.46
The next section discusses the limits of risk-based models and how the extreme ends of the
continuum may be addressed.

4.3.3

Infringement notices

Infringement notices are used to transfer low level offences that have historically been dealt
with by a court to the discretion of authorised officials. Infringement notices are generally well
understood by most parts of the community as there are a large number of infringement notices
that can be issued by police for minor traffic offences. This creates efficiencies for both those
sanctioned and regulators as well as capitalising on the immediacy effect useful for embedding
new habits of compliance.
Set fines are specified in a legislative schedule to be lower or modified from the maximum
penalties that a court may apply for the same offence. Officials decide whether to issue an
infringement notice or whether to summons the person to court to be subject to a higher penalty.
People may appeal the fine and go to court in any event so no ‘rights’ are lost.
The decision to impose a penalty may be constrained by pre-conditions, such as the person not
being a repeat offender, or not having previously appeared in court for a similar offence. These
pre-conditions may be specified by statute, in a schedule. In some instances a departmental
officer may hold a discretion on whether to impose the penalty.
The maximum legally allowable for a modified penalty under the Western Australian
Sentencing Act 1995 (WA Sentencing Act 1995) is 20% of the statutory penalty.
If a person served with an infringement notice objects, they may elect to take the matter to
court.
The benefits to those receiving an infringement notice are that:


the money is paid quickly and the matter not held over for later mention as part of a
‘record’, except as reference for determining the issue of a later infringement



no liability attaches to the fine so later court action relating to damages will not apply



fines are derived from the lower end of the severity spectrum, removing the stigma of a
serious breach of the law



the person has an opportunity to improve performance as well as an incentive not to reoffend. In a corporate environment, managers may use the ‘threat’ of a later penalty from an
external source to generate changes.

4.3.4 Enforceable undertakings
An enforceable undertaking is a legally binding agreement entered into as an alternative to
having the matter decided through legal proceedings for a contravention of the Act. An
enforceable undertaking provides an opportunity for significant improvement work to be
undertaken to ensure that the offence does not occur again.
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Typically, the activities associated with an enforceable undertaking are substantial and must aim
to deliver tangible benefits to the workplace, industry or the broader community.
Due to their use as an alternative to prosecution, enforceable undertakings are sometimes
perceived as a ‘plea bargain’ by the public. However, this perception can be mitigated by
ensuring this penalty is only available for particular types of low- to medium-level offences.
Importantly, an enforceable undertaking is different from an undertaking to the court or an order
made by the court. The main differences are that:
a) an undertaking to the court may only be given when a court action has been
commenced; the department does not have to commence court action before it can
accept an enforceable undertaking
b) a breach of an undertaking to the court may itself be the subject of contempt
proceedings.

4.3.5

Orders

In addition to financial or jail penalties, courts may – where the legislation specifically allows
for it – issue orders. In addition, there are a range of instances in DMP’s (and other) legislation
where orders of various kinds are issued administratively, not by a court.
The nature of orders may vary greatly but some examples include:


rehabilitation orders – for environmental offences



improvement orders – such as for safety or hazardous goods offences.

Both stop-work orders and licence revocation are other examples of orders. Some advantages of
orders are:


provisions for orders may provide flexibility to identify a suitable solution



the impact of many orders are scalable to the size of the business



the order may deliver a substantial benefit to the community by rectifying the damage
caused by an offence or by removing future hazards.

Department of Mines and Petroleum
Statutory Penalties Review: Discussion Paper

38.

5. Innovation that may assist DMP
DMP is seeking to leverage the research and understanding that has been achieved in other in
jurisdictions where penalty models have been researched, applied and tested. Adaption of some
aspects of these schemes may provide more economically efficient management of resource
mining and better protection of the environment.

5.1

Minor changes to penalties or perceptions of risk

In examining options to tune-up offence regulation, the guiding principle must be to ensure that
unintended consequences to not creep in to the existing penalty regimes on the back of a great
innovation that worked elsewhere under different circumstances.
Many penalty regimes introduce aspects to control remediation, raise recurrent funds or meet
public expectations for punishing offenders etc. These requirements can be useful components
of industry control. But, managed poorly, they can redirect resources away from the penalty
system goals and in some instances, placing too much emphasis on them, can negatively impact
the schemes efficiency and effectiveness.
The leverage a penalty scheme can apply to individuals and companies to obtain changes in
behaviour needs to be understood as a set of drivers of behaviour that do not persuade all
companies or individuals equally. To understand why a penalty scheme may be less effective
for some the dimensions of both the offences and the likely offenders must be laid out. The
penalties must then be structured so that the right driver is used to apply the right “force” to a
potential offender’s behaviour to ensure the event does not occur.
Over time, established businesses adapt to the threat of a penalty. They create systems that
minimise effort of compliance and manage these with minimal resources, lower down in the
organisation.
The event of a penalty is to some extent a failure. Applied in a specific case, receiving a penalty
can be seen as fulfilling a smaller role, as news of its application is considered by similar
companies not yet in breach. Its value is the impact of knowledge of the penalty on their
behaviour in the industry as they consider similar actions or establish prevention systems or
upgrade existing systems to prevent a future offence.
Risk-based approaches do not consider behaviour or organisation attitude as parameters to be
influenced. Those that are described in chapter 2 focus on two factors: the likelihood of noncompliance occurring and the potential impact. 47
Likelihood identifies factors pointing to higher culpability and takes into account:


failure to act upon advice, warnings, court orders, or statutory notices:



the business’s track record;



systems in place to identify and manage environmental risk;



capability of the business and its operators; and



the resources dedicated to environmental management & compliance.
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Emphasising risk as a basis for managing improves the possibility of addressing the most
potentially harmful events with specific controls. But, a focus solely on risk may be blind to
behavioural controls which would work to leverage the influence that individuals can exert
when they are personally responsible for avoiding offences.

5.1.1

Examination of maximum penalties

It is noted that the highest penalty for a corporation under the Occupational Safety and Health
Act 1984 is $625,000.48 It is also noted that higher maximum penalties exist under other
legislation, such as the $1 million penalty applying under the Environmental Protection Act.49
In absolute terms maximum penalties will vary depending on the circumstances. It is reasonable
to expect that the maximum penalty that should apply to similar offences covered by different
Acts should equate. The question is, for an automatic penalty applied to an extreme risk, does
tying the penalty to the quantum of harm in any way influence the likelihood of a disaster.
South Australia has introduced civil penalties for environmental disasters that allow for extreme
penalties. This regime also allows an accused to opt out and have their case heard under a
criminal jurisdiction with its higher standard of proof and additional procedural safeguards.50
This is at once an acknowledgement of the desire to match the penalty to the harm and provide
safeguard against oppressive punishment without due process. In relation to this, the NSW court
of appeal allowed discovery against a company director for a civil penalty – that was
‘protective’ of the community in nature, where it would not have allowed this if the penalty and
forfeiture was a ‘punishment’. The High Court in contrast found that it could not separate the
intentions of protective and penal legislation in the classification of a penalty and that they were
not mutually exclusive.
Penalties will therefore serve dual purposes. A general observation from court scrutiny of
innovative environmental cases51 is that: the intention of fixing a penalty should be to deprive a
party of a commercial gain from the contravening conduct and to reflect the community
disapproval in respect of the harm; to the extent that the penalty imposed must not invite
potential contraveners to discount the consequences of contravention.
Assessment strategies can reduce risk for large projects52 even given that risk could be defined
and managed with mathematical precision, or as banks do full disclosure to a critical external
market. There will still be a need to extend penalties by the community perception of
disapproval which warrants punishment. The extent of this will depend on the circumstance of
the event and the antecedent conditions.

48

For a corporation found guilty of committing a subsequent level 4 offence.

49

Both Causing Pollution (s.49(2)) and Serious Environmental Harm (s.50A) have a maximum penalty of
$1,000,000 for a Body Corporate.
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Grigg, B., 2011, Environmental civil penalties in Australia: Towards deterrence?, Environmental and Planning
Law Journal, Jan, 2011, Vol.28(1), p.36-54
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Ibid, p. 46
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Franklin, J, Sisson, S., March 2007, Assessment strategies for Evaluating Extreme Risks, ACERA Project
No 0602, Australian Centre of Excellence for Risk Analysis
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5.1.2

Demerit points for minor infringements

The Australian Civil Aviation Safety Authority (CASA) uses a demerit points scheme, which is
described as follows:53
[the Scheme] provides a staged approach for dealing with a civil aviation
authorisation holder (holder) who has multiple, less serious breaches of regulatory
requirements. Under the Scheme, demerit points are incurred for such breaches.
After a predetermined number of points have been accumulated within a specified
period of time, the holder’s authorisation(s) must be suspended or cancelled. As
the time for this action is pre-determined by the legislation, it largely removes the
scope for discretion.
CASA’s demerit point scheme is detailed in the Civil Aviation Act and specifies the duration of
suspensions that occur for both first offences and subsequent offences.
In developing a demerit point scheme for any piece of legislation, the following points would
need to be determined:


identification of infringements attracting one or more demerit points



the appropriate weighting for each infringement



the appropriate threshold number of points to trigger a penalty



the penalty that arises once the threshold is reached.

5.1.1

Pros and cons of demerit points – expungement option

Demerit point schemes may appear on the surface as both complex to develop and introduce.
However the widespread use of the scheme for driving infringements mean that the concept is
reasonably well understood in Australia.
Demerit point schemes have the advantage of encouraging companies to monitor small breaches
because a series of small, possibly unrelated breaches at the low-risk end of the spectrum can
result in more severe penalties, including loss of licence. This same characteristic may also
make the system less desirable because a final relatively minor incident may result in the
closure of a company due to accumulated points and subsequent penalty. The penalty on the
company and the workers is out of proportion to the event that caused the breach.
There are counter arguments about a pattern of behaviour, but if the company had already taken
steps to remedy the system problems that resulted in the other breaches, a minor penalty causing
closure of a site and potential failure of the company is wholly disproportionate to the risk and
the breach.
The problem identified in the demerits approach may be alleviated if offenders are given time
and opportunity to expunge points. This extension might be enhanced with a safety or worksite
plan or addendum to an existing plan.
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Civil Aviation Safety Authority, January 2013, Enforcement Manual, Version 4.3. Available at:
http://www.casa.gov.au/wcmswr/_assets/main/manuals/regulate/enf/009rful.pdf
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Further, while demerit points are used widely across the Western world for driving offences, it
is unclear whether they provide a long-term continuing impact on behaviour after the threat of
loss of licence has receded.54

5.2

Penalty units

In Commonwealth and some jurisdictional legislation, financial penalties are expressed in
penalty units rather than as fixed dollar amount. The value of a penalty unit is then defined in a
central piece of legislation or in regulations.

Example of financial penalties set in terms of penalty units
The Australian Crime Commission (Western Australia) Act 2004 expresses a fine as a number
of penalty units. The fine is then calculated in accordance with the following formula, which
includes reference to the dollar amount in related legislation:
A×B
Where:


A is that number of penalty units and



B is the amount (in dollars) that is for the time being a penalty unit under Section 4AA of
the Crimes Act 1914 of the Commonwealth

Expressing a penalty in penalty units (rather than a set dollar figure) aids the adjustment of
penalties across legislation (as may be required to reflect inflation for example), and ensures
that the relationship between the maximum fines and imprisonment penalties remains consistent
over time.
Penalty units are not the general method of setting penalties for offences in Western Australia,
although there are exceptions, including the Western Australian Road Traffic Act 1974 and
legislation that aligns with Commonwealth Acts, such as the Act cited in the text box above, the
Australian Crime Commission (Western Australia) Act 2004.

5.3

The risk model and preventing major disasters
5.3.1

Major disasters – standard risk but non-standard harm

A characteristic of major disaster events is that the significant damages involved cannot be
converted into monetary penalties which would be easily digestible by the company that was
responsible for the disaster. Similarly, individuals whether solely responsible, or as officers in a
company, would be unable to bear the financial costs associated with either remedying or
somehow paying penance for a major disaster. In these circumstances consideration needs to be
54

van Schagen, I., August 2012, BestPoint Criteria for Best Practice Demerit Point Systems. Available at:
http://www.bestpoint-project.eu/docs/BPHandBook.pdf
Zambon, F., Fedeli, U., Visentin, C., et al., 2007, Evidence-based policy on road safety: the effect of demerit
points system on seatbelt use and health outcomes, Journal of Epidemiology and Community Health, Vol. 61,
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directed towards the question of whether a perception of a penalty will in any circumstances be
a satisfactory driver of preventive behaviour.
Loss of life that occurs though negligence will in all likelihood attract civil penalties as well as
social disapproval. Apportionment of blame and retribution are natural desires after disasters,
but in the first instance these deterrent issues must be separated from the concept of prevention
if an optimally preventive scheme is to be developed.
A company responsible for a major disaster cannot fix a death and may not have capacity to
remediate contaminated land. The drivers of behaviour for the company considering a project
that may include a significant environmental risk are the return on its investment against the risk
of a major failure and major damage to reputation.
No apprehension of a future penalty by the directors of the company could make them wiser in
the discharge of their responsibilities; it could only make them and their investors more risk
averse and so drive up the cost of capital. Similarly, placing individual responsibility on
directors may give the community a focus for retribution but it does not reduce the impact of the
disaster, its costs or the likelihood that it could be avoided.
Business actions are easily understood as being profit-driven or value-creating and the benefits
to the shareholders may be significant. Yet the limits on the liability of a company ensure that
the risks are not borne by the shareholders beyond the limits of their capital outlay. This is
particularly the case with global and multinational companies where local contamination of a
resource will incur a financial penalty but can be factored into costs as a business risk for
remote investors.
The state also benefits from the efforts of mining companies to extract minerals. On the other
hand, major disasters are an economic burden on the state and where the local inhabitants suffer
from the environmental damage for generations, essentially they and their children bear the risk.
Unless corporate culture is changed, companies are unlikely to value risk to the environment in
the same terms as the general population or the government.
From Figure 6, it may be understood that the risk–penalty model may not adequately deal with
high harm (major catastrophic events).
Figure 6: Major disaster departure from standard model
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If the standard risk model is examined, the tipping point, in relation to avoiding disasters, is
logically where the potential risk-cost of a failure or breach exceeds the capacity of the
company to remediate the effects of a disaster.
When the total cost of harm remediation is within the financial capacity of the offender the
penalty can simply increase until it becomes a significant risk factor and is impounded in the
company’s assessment of risk. Beyond this limit or tipping point, the cost of the excess risk is
being shifted from the company to the community or state in which the project sits. Considered
from the point of view of DMP, company decisions to proceed on projects where the risk is
beyond the tipping point are ungoverned by considerations of the quantum of harm.
In reality, this is exactly what happens in major oil spills, nuclear accidents or contamination. If
the goal is prevention, mechanisms are required that match incentives to the level of potential
harm.
Projects of great economic benefit may be likely to entail great risk. States do not want to avoid
these projects by pricing them prohibitively.
With harm exceeding the capacity of the single offender to remediate the problem, consideration
could be given to sharing the risk with those who benefit from the resources activities of all
mining companies and those who have capacity to absorb the costs of the risk.

5.3.2

Industry risk-sharing for major disasters

There are models of risk-sharing in other markets. Failures in other markets have a similar
impact on the economy of the state and the country. One of these is the banking sector. The
action taken by successive Commonwealth governments to limit the economic cost risk of
disaster is to require the banks to undertake a financial guarantee. This is managed by the
Reserve Bank in the form of a percentage of deposits that must be held by the Reserve Bank. In
effect, all banks benefit from a well-run economy and therefore share the cost-risk of its
regulation.
For the mining industry, all companies benefit from a well-run system of tenancies, leases,
contracts and oversight.
In the mining industry there are limited schemes of similar intent. However, in 2012, Western
Australia passed legislation for a Mining Rehabilitation Fund (MRF). The MRF replaces the
existing bond system, for remediating the environment after extractive, exploration and mining
operations. The MRF requires holders of mining tenements under the Mining Act 1978 (with the
exception of tenements covered by State Agreements) to pay a levy into a pooled fund. Money
in the fund is then available to be used for the rehabilitation of abandoned mines in the State and
interest earned on fund contribution will be able to be spent on the rehabilitation of legacy
abandoned mines.55
Unlike the old bond system which did not cover the true cost of rehabilitating abandoned mines
and arguably discouraged investment by tying up significant funds for mining tenement holders,
the MRF acknowledges a shared responsibility of the industry in managing the risks associated
with the State permitting operations which potentially leave it with environmental as well as
community safety issues.
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Department of Mines and Petroleum, Mining Rehabilitation Fund (MRF), 18 July 2013. Available at:
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As the levy is based on the environmental disturbance existing on a tenement at the annual
reporting date and as such does not lock away exploration capital or represent a significant
impost on mine owners in the way that the old bond system has.56
When considering the depth of resources available to global and multinational organisations
wishing to exploit the state’s natural resources, it seems reasonable to expect that they should
contribute to the costs of mitigating the risks of their all their activities.
A specific state industry scheme could be established for the purposes of coping with mining
and petroleum disasters. Legislation would define the quantum of contribution expected from
receipts and the conditions under which funds would be made available. In the event of a
disaster, the entirety of the bond from the offender and a proportion of bonds from other
industry depositors would cover the costs between the statutory penalty and the actual cost of
clean-up, restitution and remediation.
Unlike funds contributed to remediation bonds, but like the funds deposited by banks, when a
mining project was completed, the contributions to the disaster guarantee would be returned to
the miner, less the proportionate costs levied to fund disasters experienced during the lifetime of
the contributions. The contribution could be considered a conditional bond. Deposits would be
treated as assets and reflected on the miner’s balance sheet.
Perhaps the greater benefit of an industry fund is the impact on industry behaviour. Shared cost
and shared benefit are incentives to the mining industry to regulate itself and for the more senior
partners in consortia to scrutinise the behaviour of the partners with weaker safety or
environmental management skills.
An example of this internal industry scrutiny occurs in a similar way with large Australian
corporates who self-insure for workers compensation purposes. These companies directly
scrutinise the safety management practices of smaller service suppliers and contractors by
requiring them to have completed safety training courses and to comply with the same
Australian safety standards that the major company itself requires. This occurs outside the direct
overview of state government workers compensation agencies.

5.3.3

Example from workers compensation

Workers compensation schemes have harm and penalty regimes that have had risk attribution
problems similar to those in mining. Several models have been tried that examine the links
between responsibility for occupational health and safety and injury and then seek to apportion
penalties and compensation.
What has been determined over many years and scheme changes is that:


no-fault schemes with an attribution of statutory penalty allow better compensation
outcomes for injured workers overall (Now in all states of Australia)



risk of injury and safety in the workplace need to be managed by different systems to those
that seek to identify causes and to attribute blame



successful schemes for occupational health and safety seek to establish a culture of safety
planning – to internalise the need to establish a safe workplace rather than having the focus
on the quantum of penalty that may attach to any individual.
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These schemes have changed the understanding of incentives in the workplace. No longer is the
focus on understanding what caused a death or injury and putting ad hoc procedures in place to
head off a re-occurrence. The emphasis is on maintaining incentives to adopt the best safety
policies and standards and ensuring corporate behaviour mirrors the best management practices
needed to maintain them. Deaths are still scrutinised closely but the emphasis is on
understanding of the causes of death or serious injury rather than just assignment of fault.

5.3.4

Statutory penalties and no-fault

Translated to the mining and extraction industries sector, a ‘no-fault’ model would view
disasters under an insurance-type model with cost-risk shared across the industry.
Individual projects would be risk-assessed and at the top of the risk scale, government approval
of the risk management plan would be required before the project was approved.
Companies and individuals responsible would work to plans and report against plans
periodically, both internally to their management and externally to auditors.
On a day-to-day basis, individuals in companies would report against their performance
measures, with the intention of identifying areas where risk was increasing and specific
interventions were required. The reporting structure would drive behaviour and provide
incentives for continued compliance.
Companies would be obliged to ‘out themselves’ for behaviour that fell outside the parameters
established for safety and good practice. They would be required to submit change or
remediation plans to return to acceptable performance limits. The failure to report or to report
accurately would become the key management tool and attract the highest penalty.
This change in emphasis would move scrutiny to events that precede disasters to ensure these
are better managed, rather than waiting to manage the actual disaster-associated behaviours.
Management of risk by DMP would involve auditing compliance with proposed risk
management and safety plans.
This type of model would be a departure from a scheme that focuses on penalties and increasing
penalties for offences that result in increasing harm. The rationale is that industry stakeholders
can be bound into a system where the industry takes a leading role in both scrutiny and in
improving behaviour because the cost incentives are aligned with that behaviour.
When considering penalties in an industry scheme, the costs of a failed project affects the
industry in lost reputation, and the state in lost taxation and lost employment. While a small
company may be penalised with a fixed statutory penalty and costs of remediation, a large
company should remain responsible for the opportunity cost of its failure.
At the top end of the penalty scale, where an industry risk scheme is contemplated, DMP could
consider the option of broadening the penalty exacted for a major disaster to include the
opportunity cost of the loss to the state and the industry.
Such a scheme would be a radical change to current risk management and while it may have
benefits in seeking to address the cost risk of major projects and major disasters there would be
many practical issues to be discussed:


How a threshold for identification of a major disaster threat would be assessed.



The treatment of risk in Public Private Partnerships.



The relation to less risky projects that make up the bulk of DMP’s responsibilities.
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6. Corporations
6.1

Directors’ and officers’ liability

A theme evident in the penalty approaches discussed above is accountability at least for paying
the penalties that are imposed. Individual responsibility and accountability for offences as well
as for engagement in risk-based systems is important. The corporation is an entity that may in
some cases shield poor operators and is not of itself subject to imprisonment. This makes the
treatment of corporations and the people who work within them in management roles a special
case in deterrent and risk-based models. The issues that arise are as follows:


the avoidance of individual accountability by poorly performing directors and company
officials via the mechanism of ‘phoenix’ corporations where companies fined or exposed to
civil litigation following a conviction may be bankrupted, leaving the long-term
consequences to others57



smaller corporations are less able to maintain risk-based systems and require higher penalty
structures – either as a deterrent or through sustained compliance activity by inspectors and
other regulatory officials with alternative penalty options available to them.

On the other hand, corporations are key to the success of risk-based regulatory systems and are
best positioned to direct considerable resources to the development and maintenance of such
systems. Large corporations also have a greater role to play in industries by materially
influencing sub-contractors through contracting safety standards as a condition of doing
business. For these reasons alone, the attention of directors and leaders of corporations is a
target of legislation, using imprisonment, higher fines and tougher civil penalties.
Directors in their legal capacity under the Corporations Law are subject to criminal and civil
penalties including fines and jail. Civil penalties are administered by the Australian Securities
and Investment Commission (ASIC), and may include a pecuniary penalty order, a
compensation order or a declaration of contravention. Directors’ and officers’ criminal and civil
liabilities are set out in the companies legislation. The legislation may identify people who may
or may not be directors as responsible in these roles.
Directors’ liabilities for criminal offences have recently been the subject of changes instituted
by the Council of Australian Governments.58 The Mining Act is one of a number of Western
Australian Acts that are in the process of being amended to align with the COAG Principles for
directors’ liability.
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A penalty of a ‘corporate death sentence’ was recently initiated by a Canadian Court.
Edwards, C.A., Warning, J., Mayer, D., September 2013, Corporate Criminal Conviction as Corporate Death
Sentence? Court Says Companies Can Be Fined into Bankruptcy for Workplace Accidents, OHS & Worker's
Compensation Management Update. Available at: http://www.heenan.ca/en/Publications/2013/CorporateCriminal-Conviction-as-Corporate-Death-Sentence-Court-Says-Companies-Can-Be-Fined-into-Bankruptcy-forWorkplace-Accidents.html [19/10/2013]
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Council of Australian Governments, July 2013 Personal Liability for Corporate Fault - Guidelines for applying
the COAG Principles. Available at: http://www.coag.gov.au/node/434
Note: DMP have advised that the Mining Act is amongst legislation to be modified.
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A key principle (number 4) is included below59
The imposition of personal criminal liability on a director for the misconduct of a
corporation should be confined to situations where:
(a) there are compelling public policy reasons for doing so (for example, in terms
of the potential for significant public harm that might be caused by the
particular corporate offending);
(b) liability of the corporation is not likely on its own to sufficiently promote
compliance; and
(c) it is reasonable in all the circumstances for the director to be liable having
regard to factors including:
i. the obligation on the corporation, and in turn the director, is clear;
ii. the director has the capacity to influence the conduct of the corporation in
relation to the offending; and
iii. there are steps that a reasonable director might take to ensure a
corporation’s compliance with the legislative obligation.
The director must have encouraged or assisted in the offence or have been negligent or reckless
in relation to the corporation’s commission of the offence. The COAG Principles also require
that ‘designated officers’ may no longer be used to shield company directors potentially
reducing enforcement action against officers unless specific redrafting sets them apart for
parallel responsibility.
Potential exists for directors to insure against prosecutions and effectively ‘insure’ individuals
and directors against this risk (possibly because the penalties are set too high for the company to
attract potential employees). Difficulties have already arisen where a director of a company was
able to insure against monetary penalties imposed by a court thus limiting the deterrent effect
for what was described by the court as both general (to all possible offenders) and specific (that
same offender again) deterrence.60

6.1.1

NSW Executive Liability & lower standards of proof

The NSW Mines Act 1999 provides similar provisions. Directors or individuals involved in the
management of the company are liable under s 378F if they ‘know or ought reasonably to
know’ and ‘fail to take all reasonable steps to prevent or stop the commission of that offence’.
The difficulty with these offences is the need to prove beyond a reasonable doubt that such a
state of affairs existed. Lesser standards of proof are useful in this context to establish
recognition of fault and if not convictions then certainly court imposed penalties. Civil
penalties described above are used for this purpose.61 It has been argued that the existence of
59

Council of Australian Governments, July 2013 Personal Liability for Corporate Fault - Guidelines for applying
the COAG Principles. Available at: http://www.coag.gov.au/node/434
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This occurred recently in South Australia. For more detail, refer to:
http://safetyatworkblog.com/2013/06/28/insurance-over-ohs-prosecution-hits-the-deterrenceeffect/http://safetyatworkblog.com/2013/06/28/insurance-over-ohs-prosecution-hits-the-deterrence-effect/ and
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Civil penalties were introduced in 1993 following the recommendations of the Senate Standing Committee on
Legal and Constitutional Affairs (the Cooney Committee). There was a large disparity between the low level
fines available and court criminal penalties. The Cooney Committee recommended that civil penalties should
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the penalties has been effective to span the gap between criminal penalties and lower level
compliance activities. 62, 63

6.2 Corporate Manslaughter
The concept of corporate manslaughter has moved from the realm of the ordinary criminal law,
where the intention of an individual to cause harm either by omission, or by gross negligence
needed to be proven, to the idea that directors and senior managers are responsible for corporate
culture and any failures of that culture that result in deaths of workers or members of the public.
That shift has played out in the UK and in Australia with varying results. In terms of the
discussion above, this follows the move from an absolute approach to a risk-based approach.

6.2.1

UK CMCHA legislation – enacted and prospective

As early as 1965 in the UK, legislators have considered penalties for the actions of individuals
in decision making authority in corporations. Under the title of corporate manslaughter,
individuals have faced criminal conviction as well as their corporations facing damages for
major disasters where there was a perception of gross negligence and loss of life.
The United Kingdom has corporate manslaughter provisions that were introduced in 2008 under
the Corporate Manslaughter and Corporate Homicide Act 2007.64 They follow the risk-based
approach detailed above, first identifying the entities (including police forces) subject to the Act
and then establishing a ‘relevant duty of care’ linked to places and activities of the entity. A
‘gross breach’ then needs to ‘cause’ the deaths on the basis that ‘but for’ this, the death would
not have occurred. Then ‘the way in which the organisation’s activities were managed or
organised by its senior management’ must be a substantial element in the gross breach. This
moves the focus from the mens rea or intention of the relevant individual in establishing a crime
to their actions, or inaction, in presiding over a dysfunctional organisation. Not yet enacted
prospective changes to the legislation pursue this approach with Clause 8 specifying the jury
consider:
‘attitudes, polices, systems or accepted practices within the organisation that were
likely to have encouraged any such failure as is mentioned (the gross breach) or to
have produced tolerance of it.

be used to fill the gap where misconduct fell short of a criminal offence and dishonesty or fraud was not an
element of a contravention.
Review of civil and criminal sanctions in the Corporations Act and the Australian Securities and Investments
Commission Act, 2007. Available at: http://archive.treasury.gov.au
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Jillian Segal, Deputy Chair, Australian Securities and Investments Commission, Comments on Debra A
Valentine's paper, "Regulating in a high-tech marketplace –the import for remedies” from the Australian Law
Reform Commission Conference, 7-9 June 2001. Available at:
http://www.asic.gov.au/asic/pdflib.nsf/LookupByFileName/ALRC_conf_comments.pdf/$file/ALRC_conf_com
ments.pdf
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Gilligan, G., Bird, H., Ramsay, I., November 1999, ‘The Efficacy of Civil Penalty Sanctions under the
Australian Corporations Law’, Australian Institute of Criminology bulletin No. 136, Available at:
http://www.aic.gov.au/documents/5/5/F/%7B55F58B40-0ADB-4BEF-BB10-A1D598148828%7Dti136.pdf
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http://www.legislation.gov.uk/ukpga/2007/19
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The penalty is an unlimited fine. Sentencing guidelines indicate a level of millions of pounds
and seldom below £500,000.65
Very few corporate manslaughter cases against individuals have succeeded under this
legislation, largely because the higher criminal evidentiary tests are difficult and costly to
substantiate..66

6.2.2 Australian Commonwealth Criminal Code
In Australia corporate manslaughter was first mooted in the late 1980s and despite various
attempts which have not gained support, only the Australian Capital Territory has enacted
corporate manslaughter legislation. However, no prosecutions have been launched in the ACT
and are not likely to be launched due to other commonwealth legislation.
In lieu of specific legislation, the rest of Australia relies on criminal laws requiring the presence
of a ‘directing mind’ by an individual director or by a ‘high managerial agent’ to prove ordinary
manslaughter.
The ACT’s industrial manslaughter provisions are set out in the ACT Crimes Act 1900. Only
worker deaths trigger the provisions which are directed at employers and senior officers. The
provisions are similar to the principles underlying the UK prospective tests outlined above and
which are also currently included in the Australian Commonwealth’s Criminal Code 1995(Cth).
The Australian provisions have in fact set the example for the UK. The Criminal Code
however, only applies to commonwealth offences, none of which include manslaughter.
In 2005, an Australian parliamentary committee on workplace health and safety dispensed with
corporate manslaughter. It considered that industrial manslaughter provisions were unlikely to
lead to general social improvements and recommended that ‘soft’ investments be made, such as
the provision of more advice, education and compliance strategies.67
More recently, a review of the UK legislation with comparison of Australia concluded the
opposite position arguing the legislation was a success on the basis that the possibility of
corporate misbehaviour exists and there should be a corresponding penalty.68 This ‘big picture’
view was presented as late as July of this year. Some support for corporate manslaughter
legislation has also appeared in respect of a recent mining disaster. New Zealand police
asserted that they had the proofs, if not the legislative basis, to obtain a corporate manslaughter
conviction over the New Zealand Pike River mine incident.69
A more extreme position is that culpability, corporate or otherwise, should be assumed if a
disaster occurs, in which case corporate manslaughter would follow the model of laws relating
to statutory liability. (This idea is discussed above in the context of South Australian
65

Taylor, D., Mackenzie, G., 2013, Staying focused on the big picture: should Australia legislate for corporate
manslaughter based on the United Kingdom model?, Criminal Law Journal, Vol. 37(2). pp. 99-113.
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Chan, PS., ‘History of Corporate Manslaughter : five key cases’, The Telegraph, 18 February 2011. Available
at: http://www.telegraph.co.uk/finance/yourbusiness/8330905/History-of-corporate-manslaughter-five-keycases.html Accessed: 21/10/2013
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Harpur, P., 2008, Occupational Health and Safety Issues and the Boardroom: Criminal Penalties for Driectors
for Compnay’s Lack of Safety, Faculty of Law Corporate Governance eJournal, 2008. Available at:
https://submissions.deewr.gov.au/sites/Submissions/OHSReview/Documents/Paul_Harpur_part_2.pdf
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Taylor, D., Mackenzie, G., 2013, Staying focused on the big picture: should Australia legislate for corporate
manslaughter based on the United Kingdom model?, Criminal Law Journal, Vol. 37(2). pp. 99-113
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‘NZ MP calls for corporate manslaughter law’, The Australian, 18 July 2013, Available at:
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approaches). A point for discussion is whether this big picture view, or extreme view of
assumed culpability would offer sufficient or any deterrence to be effective. Alternatively, the
position may be that as the 2005 inquiry suggests, other deterrents such as naming and shaming
or other non-court penalties may be more effective in a corporate context. The next section
discusses these options.

6.3

Corporate sanctions other than court-imposed penalties

Court actions are costly and involve delay. Regulatory powers are more immediate and enable
action when safety or other risks have escalated to a point where action is necessary. The
widespread uses of these types of penalties indicate that they are considered a successful tool.
Evidence on their capacity for deterrence or prevention is less available.
The Acts provide powers to Ministers and their delegates to act outside of court processes by
issuing directions and by executing instruments setting out expected behaviours in exchange for
a licence or permit; as well as the power to take these away or suspend them for a period. In
some instances the Minister may also issue fines, for example on the recommendation of a
Mining Warden (s99 of the Mining Act). These powers to impose what are in effect penalties
are not uniform and are limited in most of the Acts. The most flexible approach that may be
used by Ministerial delegates is the forfeiture power under ss 96, 96A, 97 and 99 of the Mining
Act initiated by them or by ‘any person’. It provides incentive for behavioural improvement by
providing for an ‘alternative’ imposition of either a monetary penalty (differentiated for
individuals and corporations with only 50% uplift for the latter) for amongst other things a
breach of ‘conditions’ of the licence. Forfeiture occurs if the penalty is not paid or the
conditions met within timelines.
The Acts also include penalties that continue to accrue either daily cumulative penalties or
interest on existing penalties for ongoing breaches. Mining Wardens also have power to shut
down operations.

6.3.1

Shutting down operations

The Mining Act provides that a Mining Warden, in effect a magistrate’s court, has the power to
order the cessation or suspension at any time and from time to time of any mining
operations or works, or the carrying on thereof under the direction or control of
some person appointed by the warden’s court, for such period as seems necessary
to the court70
Stop work orders are also available under the related regulations. The Offshore Minerals Act (s
48) enables the Minister to cancel or suspend licence rights at any time ‘in the public interest’.
This legislation also requires that no compensation be paid for the outcomes.
In the dangerous goods environment, major hazard facilities (including those in Western
Australia) are registered and if safety standard are not met have to cease operations. These
schemes use pre-qualifying approaches. Major Hazard Facility administrators must pre-prepare
safety plans in consultation with the regulator and that subsequently have to be approved by the
regulator. If not approved, operations cease. The regulator controls the length of registration
periods, ensuring that changes to the facility are also subject to the safety plan process.
70

s 134(2)(f)
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Occupational safety regulatory environments, whether in mining or in general occupational
health and safety, provide power to inspectors and to local health and safety representatives to
issue Provisional Improvement Notices or Prohibition Orders.71 The Mines Safety and
Inspection Act also provides power to the State mining engineer to require an independent study
at a mine, a power used previously to initiate use of a prohibition notice to cease operations.72
Improvement notice failures generate offences, notably not ‘on-the-spot fines discussed above.
Prohibition notices may require the stopping of work, the removing of workers and others from
the premises effectively shutting down the business and are given to the employer or the
manager of the business (s 31AE). These orders hinge on remedying an imminent danger and
consistent failure to improve safety at a workplace. Expansion of these approaches may be
considered in the Petroleum Acts.
Unlike the newly introduced National Heavy Vehicle Law, the Acts do not include what are in
effect, protections of whistle blower provisions either at the time or later. These may also be
considered.73
699 (1) Discrimination against or victimisation of employees – An employer must
not dismiss a employee, or otherwise prejudice an employee in the employee’s
employment, for the reason that the employee— has helped or given information to
a public authority or law enforcement agency in relation to a contravention or
alleged contravention of this Law; or has made a complaint about a contravention
or alleged contravention of this Law to an employer, former employer, fellow
employee, former fellow employee, union or public authority or law enforcement
agency.

6.3.2 The use of public shaming to influence or control corporate and individual
behaviour.
A limited search disclosed no scientific or controlled studies of the effects of public shaming on
corporate behaviour in the mining or petroleum industries. Public reporting has tended to rely
on interest groups to provide material.
The use of public shaming to control behaviour was popular in previous centuries in lower
courts. It had fallen into disfavour with an increase in individual wealth and perhaps perceptions
of human rights. Recent sentences that have introduced some aspects of public shaming for
minor felonies and child molestation have been anomalous. Interestingly, these sentences have
been upheld on appeal unless there was an aspect that could be described as humiliation without
a deterrence expectation.
Attempts to introduce pubic shaming to control behaviour appear to suffer from increasing
bureaucratisation. The US Department of Health shames companies breaching its legislation
by allowing unsecured protected health information to be accessed. Its public forum lists
statistics of releases of more than 500 records in a single instance by 682 organisations.

71

See for example, WorkSafe Victoria:
http://www.worksafe.vic.gov.au/__data/assets/pdf_file/0009/8586/WorkSafe_inspectors_guide_FINAL_23.04.1
2.pdf (Accessed 21/10/2013)
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See: National Heavy Vehicle Law – penalties and infringements to be found at www.nhvr.gov.au (Accessed
17/10/2013)
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The information is searchable but not demonstrably shameful or in subjective terms likely to be
a deterrent. The shame site display and filters do not highlight recent events over those that
occurred 4 years ago or paper vs. electronic hacking.74 The Western Australian Government
has recently launched a naming and shaming site for fine defaulters.75 Already this site has been
the topic of media coverage ensuring an enduring public and searchable digital record outside of
the government’s site. Larger organisations have access to reputation management services that
offer the capacity to control digital outbreaks of adverse information to social networks.
Regulators may require more subtle approaches.
Braithwaite (1999) points out that naming is not enough – the audience for the shaming must be
one that the ‘powerful’ person or company respects. If the naming and shaming process is done
well, the audience will respond by nurturing and offering help with improvement. This tends to
indicate that some control is necessary over where the information is disseminated and certainly
the provision of an opportunity to respond if this approach is tried.
There is typically a two-step process with corporate naming and shaming. The
corporation is named, then internal compliance systems go to work to define
personal responsibility for putting things right. Again, Joe Rees (1994) work on
nuclear safety and my own on coal mine safety (Braithwaite, 1985) shows how
effective internal processes involve a corporate kind of reintegrative shaming. The
plant or the mine with a poor accident record is displayed on a graph at a meeting
of managers. The person in charge is asked to indicate what she is going to do to
get her safety performance up to the level of other plants. Other managers tend to
be nurturant, offering help to the shamed manager: “There but for the grace of
God go I”, they think. So as Rees points out, the internal shaming by respected
peers tends to be reintegrative. This is an important point. There are structural
reasons why even external shaming of the corporation which is stigmatizing is
likely to be transformed internally into reintegrative shaming within the community
of corporate peers. The corporate veil is a device whose very purpose is to protect
the wealth and the dignity of the powerful men it shrouds.76
The conclusions to be drawn are that the milieu or culture of the corporation or industry is
equally as important to prevention and assistance in the wake of an event:


naming and shaming is effective and is powerful if others within the milieu step in to assist
improvements in the offending corporation, and



similarly, protections for whistle-blowers within the milieu are necessary to ensure that
early detection occurs.
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US Department of Health and Human Services, 7 February 2013, Breaches Affecting 500 or More Individuals
website. See: http://www.hhs.gov/ocr/privacy/hipaa/administrative/breachnotificationrule/breachtool.html
[18/10/2013]
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Department of Attorney General (WA), Outstanding fines and infringements webpage. See:
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Conference on 30 September, 1999, Perth. Available at:
http://www.anu.edu.au/fellows/jbraithwaite/_documents/Articles/Zero_Tolerance_2002.pdf [18/10/2013]

Department of Mines and Petroleum
Statutory Penalties Review: Discussion Paper

53.

6.4 Differential penalties linked to company size and profit
The Sentencing Act 1995 states that (unless otherwise stated) the statutory penalty for a body
corporate is five times the maximum fine that could be imposed on a natural person convicted
of the same offence. This assumes that corporations have greater means than individuals to pay
penalties. This model is followed, but also specifically displaced, in the Mine Safety Inspection
Act, where a ratio of the penalty for individuals is used for employers and corporations, with
penalties specified for employers as five times the penalty for an individual, and the penalties
for a corporation set at ten times the penalty for an individual.
It is worth considering whether these ratios should be made consistent across all DMP
legislation. Alternatively, or in addition a more differential model may be considered that
recognises that some corporations are not able to carry even these ratios, or are of such
substantive size that these ratios are inconsequential in comparison.

6.4.1 Sentencing according to equal economic impact
The Acts do not distinguish between companies’ capacity to pay. However, noting the
requirement of the WA Sentencing Act 1995 explained below an alternative approach is to obtain
sentencing information that would ensure that:
fines should be devised to have an equal economic impact on organisations of
different sizes.77
This alternative principle, put forward by, the UK Sentencing Advisory Panel in 2002, may be
appropriate given the range of companies that are regulated.
To determine an organisation’s size the UK Sentencing Advisory Panel considered various
measures of wealth, profitability and liquidity and recommended that the best measure of an
organisations capacity to bear a penalty is the average turnover78 in the previous three years:79
In order to achieve an equal economic impact on offending organisations of
different sizes, the proposed starting points and ranges for offences of corporate
manslaughter are expressed as percentages of the offending organisation’s
average annual turnover during the three years prior to sentencing. The relevant
turnover is that of the company convicted of the offence or, where the offending
organisation is a holding company, the consolidated turnover of the group of
companies of which it is the holding company.
Taking this approach requires legislative change

6.4.2 Sentencing Act – judicial consideration of size & profit
Judges, Magistrates and Mining Wardens may impose fines according to the size and
profitability of the offender. Within the limits set by the Acts, courts in Western Australia are
subject to the Sentencing Act 1995 which guides sentencing decisions for ‘offences’ defined as
77

UK Sentencing Advisory Panel, 2000 Environmental Offences: The Panel’s Advice to the Court of Appeals,
para 22. Available at:
http://www.banksr.co.uk/images/Guidelines/Advisory%20Panel%20Reports/Environmental%20Offences.pdf
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‘an offence under a written law’. Section 53 enables a court to consider the ‘means of the
offender’ and the extent to which payment of the fine ‘will burden the offender’. The
legislation is also prescriptive about when courts must consider the circumstances, aggravating
factors, mitigation, the vulnerability of the ‘victim’, and the protection of the community when
deciding a sentence. Courts are generally provided with discretion to set penalties but only
within minimum and maximum penalty ranges set by the relevant legislation. The application
of this legislation is consistent across all Western Australian legislation.
In Corporations Law, the recognition of size and profit is set in legislation limiting judicial
discretion. For criminal penalties, fines are applied against corporations and persons at a rate
indicated in the legislation as three times the benefit received. In the case of a corporation, if
that is not able to be established, 10% of the annual turnover of the company is applied as a fine.
Individuals go to prison for up to 10 years. 80
The scope of corporate penalties has been considered more recently raising the approach of
attaching fines to the means and extent of the damage caused. The current Petroleum
(Submerged Lands) Act 1982 has similar provisions in enabling the Supreme Court after a
criminal conviction to forfeit amounts representing the value of petroleum in the pipe at the time
and at the wellhead. (These are offences prohibiting activities as compared to breaches of duties
under that legislation.)
The Montara Commission of Inquiry into the 2009 Timor Sea oil spill from the Montara
Wellhead Platform took this a step further, also calling for civil penalties. It compared daily
operating costs with the range of fines available for causing oil spills and concluded as follows:
In the context of such amounts, the maximum penalties that can be imposed
pursuant to provisions such as (i) regulations 22, 24 and 25 of the Management of
Well Operations Regulations; (ii) and 2.43 ‐3.6 of the 2009 Regulations; and (iii)
ss 569(6), 570(6) and 572(4) and schedule 3 of the OPGGS Act, could be viewed
by many in the industry as inconsequential. By way of contrast, under the United
States’ Clean Water Act, the US Environmental Protection Agency can seek civil
penalties of up to $4,300 per barrel in a federal court against any party whose
negligence results in an oil spill in US federal waters. A ruthless Australian
operator might take the view that the benefit of cutting corners in relation to
certain well activities would dramatically exceed the cost of paying any fine in the
event it was caught and prosecuted. There is a power to cancel a licence in the
event of a failure to comply with such legislative requirements. However, in the
Inquiry’s view; this leaves a vast gulf between relatively inconsequential fines and
a very dramatic sanction that is likely to only be exercised sparingly.81

6.4.3 Linking court decisions to regulator policies
Information that regulators provide may be relied upon by judges in the judicial
decision-making process. This includes through legislation specifying the levels of penalty
expected for degrees of offence or by providing options such as those discussed above. Another
source of information which may be relied upon is the use of administrative powers and orders,
which if appealed, end in court rooms.
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Judges are required to take ‘judicial notice’ of guidelines or other material that specify how
these orders or penalties are applied. Recent international experience may indicate that this is
becoming an increasingly significant element for many regulators for the purposes of prevention
and reducing the distance between court decision-making and regulator policy-making.
A British Columbian court has set out the circumstances in which maximum administrative
penalties may be applied arguing that they play an important role in general deterrence.82 The
courts’ role is to ‘review the order (penalty) globally’ and be careful not to ‘skew the textured
and nuanced evaluation conducted by the Commission [regulator] in crafting an order in the
public interest.’
The court, in effect, should endorse the position of the regulator on the penalties that should be
applied. These administrative actions are more interventionist than using lesser compliance
tools to shape corporate behaviour, yet both must be considered for corporations.

6.5 Drivers of lawful behaviour besides penalties
A review of the literature shows that industry participants are influenced by other factors than
the need to avoid penalties in advancing compliant behaviour.
We found that ‘implicit general deterrence’(the overall effect of sustained
inspection and enforcement activity) was far more important than either specific or
general deterrence, and that deterrence in any form was of far greater concern to
small and medium sized enterprises than it was to large ones.83
Despite assertions that specific and general deterrence follow from the threat of corporate
penalty or prosecution, a review of the evidence shows that the studies have been very limited
and should be addressed cautiously.84
These include besides corporate reputation, a desire to have uninterrupted exploration and
production programs, a desire to attract and retain the best staff, the need to have (and not
jeopardise) access to finance, and retention and enhancement of the social licence to operate or
doing the ‘right thing’. Figure 7 illustrates this relationship.
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Figure 7: Drivers of lawful behaviour

Doing the
right
thing

Source: MJA 2013

A successful penalties regime will impact on a number of these drivers of behaviour through a
broad range of innovative penalties. In summary, the following features should appear:


firms with poor records (environmental/safety etc.) are inspected and sanctioned more
often;



beliefs about the probability of apprehension and certainty of punishment are more
important than the sanctions actually imposed and have a significant deterrent effect;



high clearance (no delay) and conviction rates are necessary;



consistent application of penalties is necessary;



‘credible signalling’ that regulations are being enforced is necessary by both regulators and
the regulated; and



formal legal sanctions and compliance strategies that build on ethical evaluations of
managers and effective internal compliance systems have a substantial effect on managerial
decision-making.

Gunningham and Sinclair85 argue that the most effective prosecution policy strikes a balance
between overzealousness and laxity. Important key features include:


a ‘picking winners’ approach to prosecutions that create ‘precedent’ and credibility of
activities at the lower end of the pyramid; and



allowing space for inspectors to target failures of risk management and other general
patterns of failure in an attempt to resolve problems up front.

85

Gunningham, N. and Sinclair, D. ‘2012, ‘Regulatory Style, trust and effective enforcement’, Managing Mining
Hazards: Regulation Safety & Trust, The Federation Press.
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6.6 Successful enforcement beyond a minimum standard
Gunningham and Sinclair describe successful regulatory approaches in the NSW mining
industry as requiring more subtlety than blunt deterrents with large and frequent penalties. They
suggest the approach required is more multi-faceted, involving activities on the part of the
regulators and those regulated. Formal and informal systems have to operate between and
within those regulated and the regulator; when the two are aligned, better results are achieved:
‘only when the formal systems, (audits, reporting, monitoring etc.) are supported
by informal systems (trust commitment engagement, means of overcoming
conflicting loyalties etc.) will they become fully effective. 86
The analysis emphasises that there may be opportunities for regulators to develop a penalty and
enforcement framework that incorporates mechanisms to foster (either through gentle regulation
or penalties) trust, commitment, engagement and a means of overcoming conflicting loyalties.
The latter requirement might open the way for whistle-blower legislation in this field; or formal
employee representation channels of information (social networking) to be established by the
regulator. Gunningham and Sinclair stress the importance of relying on the experience and
intuition of inspectors to create trust and supporting them with training and resources to do so.
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Appendix 1: Current DMP penalties
The range of penalties under each of the key DMP-related Acts is summarised in the following
table.
Table 6: High level summary of range of current DMP penalties under the key Acts
Act

Relevant Regulations

Range of penalties

Dangerous Goods
Safety Act 2004

Dangerous Goods Safety
(Explosives) Regulations 2007





Dangerous Goods Safety (Goods in
Ports) Regulations 2007
Dangerous Goods Safety (Major
Hazard Facilities) Regulations




Dangerous Goods Safety (Road and
Rail Transport of Non-explosives)
Regulations 2007

Fines
Imprisonment
Flat rate per day for ongoing
offences
Forfeiture or prohibition order
Investigation and prosecution
cost order

Dangerous Goods Safety (Security
Risk Substances) Regulations 2007
Dangerous Goods Safety (Storage
and Handling of Non-explosives)
Regulations 2007
Mining Act 1978

Mining Regulations 1981






Offshore Minerals Act
2003

Offshore Minerals Regulations
2010



Rehabilitation order and costs





Fines
Imprisonment
Interest or flat rate per day for
ongoing offences
Forced sale of property
Forfeiture - cancellation, nonrenewal or suspension of licence




Petroleum Pipelines Act
1969

Petroleum Pipelines Regulations
1970
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Fines
Imprisonment
Flat rate per day for ongoing
offences
Forfeiture – cancellation or nonrenewal of licence and tenement





Fines
Imprisonment
Forfeiture - cancellation, nonrenewal or suspension of licence
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Act

Relevant Regulations

Range of penalties



Petroleum and
Geothermal Energy
Resources Act 1967







Petroleum (Submerged
Lands) Act 1982

Petroleum (Submerged Lands)
(Pipelines) Regulations 2007
Petroleum (Submerged Lands)
(Diving Safety) Regulations 2007







Shame – penalties may be
published
Fines
Imprisonment
Interest or flat rate per day for
ongoing offences
Forfeiture - cancellation, nonrenewal or suspension of licence
Civil proceedings - Orders from
Supreme Court
Fines
Imprisonment
Flat maximum for ongoing
offences
Forfeiture – cancellation or, nonrenewal of licence/permit/lease,
Forfeiture equipment and
petroleum

Source: MJA Analysis
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Table 7: Current DMP Penalties and Penalty structure options by Act, Section and Offence
Legislation

Offence / Breach

Penalty & Type

Penalty Structure Options*

Source & Rationale

All

Convert fixed fine amounts to Penalty
Units (PU) at rate applicable in NSW Mines
Act.

NSW Mines Act

Provision
Mining Act – WA (WAMA)
General

63A

Fail to pay rent or royalty, meet
exploration conditions, request or file
report

Forfeiture

See s 96 below

70K

Failure to meet retention of license
conditions

Forfeiture

See s 96 below

96

Failure to meet tenement conditions

Forfeiture, penalty issued or
proceeding by minister;
alternative penalty by Mining
Warden for conditions $10,000 of
in any other case $75,000
individuals or $150,000
Corporation

Keep and add -

Replicate this penalty structure
in other Acts

Direction to rectify prior to forfeiture.
Add safety plan (MHF) to S46.
Order for Prohibition & shut down of
mine
Improvement Notice
Infringement Notice in lieu or in addition
to Mining Warden $10,000 maximum (up
to $2000).
Increase Corporation fine to ten-fold
maximum. Add employers five-fold
$75000 to $375,000
$75000 to $750,000
Include subsequent offence fine in line
with MSIA
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Other WA legislation See Penalty
Units outline in Resource Paper.

Major Hazard Facility Approach
Risk based approach
MSIA aligns on
corporate/employer/individual.
MSIA 10-20% of max penalty for
Infringement Notices
See 6.4
MSIA increases fines by 25% for
subsequent offences. This should
be included for consistency.
SA Mines Act $120,000
Replication enables flexibility in
providing incentives for
enterprises by using license,
permit approval.

Legislation

Offence / Breach

Penalty & Type

Penalty Structure Options*

Source & Rationale

Provision
Include continuing offence using a
maximum interest .02% approach daily.
96A

Cancellation of forfeiture and
restorations with added conditions and
penalties

Restoration & conditions

97

Fail to pay rent or breach lease

Restoration & conditions

As above

98

Fail to meet expenditure conditions and
application for forfeiture made by
person. No compliance within the year.
(Ignoring requirement)

Forfeiture

Increase the $10,000 fine to $75,000 and
$375,000 and $750,000 as above.

Response to recommendation in s 99

Fine of $10,000. May be paid to
applicant or may determine not
to forfeit and apply alternative
penalties or conditions.

99

As above

Fines as above

$10,000 fine by Mining Warden

Matter heard by a court not
discretion of an official

Recommendation to Minister
As above. Lesser amount to be paid to
applicant or business cost justification
lodged subject to expert review.

Links the part of the penalty to be
distributed to applicant to actual
costs not token amount.

Include subsequent offence fine in line
with the MSIA.

Replication enables flexibility in
providing incentives for
enterprises by using license,
permit approval.

Increase in line with criminal jurisdiction
noting imprisonment term in SA. This type
of offence is at the top of the Pyramid.

SA Mining Act

Replicate this penalty structure
in other Acts
109A

Refusal or failure to give information or
permit inspection to verity royalties.

Penalty $5,000

False or misleading statement

Escalation against continuing bad
behaviour.

$10,000 or 6 months
imprisonment
NSW Mining Act 100 PU

111A

Failure to meet condition

Department of Mines and Petroleum
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Terminate/summarily refuse
application

Public interest test applies. Ministerial
guidelines in legislation setting out criteria
on which decision might be made.
62.

Exercise of discretion to
withdraw privilege should have
publicly available guidelines.

Legislation

Offence / Breach

Penalty & Type

Penalty Structure Options*

Source & Rationale

Provision
Self Insurance National HWCA
Guidelines
123

Compensation for mining damage to
landowners

Mining Warden makes
determination

Replication provides low cost
compensation option.
WorkCover example

Replicate this penalty structure
in other Acts
154

General contravention of Act

Penalty $20,000 and $2,000
ongoing per day

Infringement Notice for lesser
contraventions.

NSW Mines Act S378K

155

Mining without authority

$150,000 initially plus $15,000
daily ongoing

Individual, employer and corporation fines
may be imposed on structure above.

SA Mines Act $250,000

$300,000 corporation plus
$30,000

Infringement Notice for low-end infraction

156

General offences – takes, removes,
obstructs, resists, insults

$20,0000 as above for general
offence

Infringement Notice

157

Obstruct authorised miner

$10,000

Infringement Notice

158

Hinder request for document

$10,0000

158

Refusal to cease mining

$10,000 use force and remove
machinery

Notice first – escalation accompanied by
Infringement Notices. Subsequent trigger
of this power.

Dangerous Goods Safety Act 2004
8

Fail to take all reasonably practicable
measures to minimise risk from storing,
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$10,000 or 4 years or both
(individual)
63.

NSW Mines Act S378K

See NSW Better Regulation
Example Section 3

Legislation

Offence / Breach

Penalty & Type

handling or transporting dangerous
goods

$500,000 (body corporate)

Fail to report reportable situation

$50,000

Penalty Structure Options*

Source & Rationale

Infringement Notice.

Transparency of serious penalties
and clear guidelines on
circumstances in which they
apply

Provision

9

Public interest test applies. Ministerial
guidelines in legislation setting out criteria
on which decision might be made

Dialogue with experts and
industry to ensure risk analysis is
appropriate
10

Fail to prepare safety management
document in accordance with
regulations

$50,000 or 2 years or both
(individual);
$250,000 (body corporate)

Infringement Notice

Risk based approach

Notice first – escalation accompanied by
Infringement Notices. Subsequent trigger
of this power.

Cooperative cultural approach on
documentation systems to
ensure improvements occur in
systems

Demerit point system should apply with
expungement options
11

Engage in activity relating to storage,
handling or transport or dangerous
goods without licence (to which section
12, 13, or 15 applies)

Department of Mines and Petroleum
Statutory Penalties Review: Discussion Paper

$50,000 or 2 years or both
(individual); $250,000 (body
corporate)

Increase Corporation fine to ten-fold
maximum. Add employers five-fold

Deterrence

$100,000 to $1m

Aggravated offence (s17) where
person knew our ought to have
known likely to endanger
individual, property or
environment: $100,000 or 4 years
or both (individual); $500,000
(body corporate)

Add employees

Maximum fine increase in line
with 1 to 5 and 1 to 10 ratio.
Should be consistent with other
legislation and should be
considered in light of COAG
proofs for liability.

$100,000 to $500,000
Introduce COAG Liability tests
Include continuing offence using a
maximum interest .02% approach daily.
Rehabilitation order and costs

64.

Clarity required on penalty

Replicate from Mining Act

Legislation

Offence / Breach

Penalty & Type

Penalty Structure Options*

Source & Rationale

Be in possession of dangerous goods
without licence or permit

$50,000 or 2 years or both
(individual);

Infringement Notice for ‘on-the-spot’
situations.

$250,000 (body corporate)

Continuing offence penalty may apply for
ongoing non-compliance within a period
of time. Daily rate in ratio same as other
offences in other Acts.

Takes inappropriate matters out
of court – reduces costs for
business if inadvertent event.

Provision
12

Aggravated offence applies (s17)

13

Control or manage unlicensed
dangerous goods site

$50,000 or 2 years or both
(individual);

Infringement Notices.

No demerit appropriates – no
scope for improvement.
As above

As above See 11

$250,000 (body corporate)
Aggravated offence applies (s17)
14(1)

Transport dangerous goods in vehicle
not licensed to transport dangerous
goods

$50,000 or 2 years or both
(individual);

Infringement notices

As above

As above See 11

See National Heavy Vehicle
scheme
As above

$250,000 (body corporate)
Aggravated offence applies (s17)

14(2)

15(1)

Drive vehicle transporting dangerous
goods knowing vehicle not licensed to
transport goods

$10,000

Infringement notices

Aggravated offence applies (s17)

As above See 11

Employ etc person not licensed to drive
vehicle transporting dangerous goods

$50,000 or 2 years or both
(individual);

Infringement notices

As above

As above See 11

$250,000 (body corporate)
Aggravated offence applies (s17)
15(2)

Owner of vehicle transporting dangerous
goods drive vehicle without licence to
drive it
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$50,000 or 2 years or both

Infringement notices

Aggravated offence applies (s17)

As above See 11
May merit corporate penalty

65.

As above

Legislation

Offence / Breach

Penalty & Type

Penalty Structure Options*

Source & Rationale

Person other than owner of vehicle
transporting dangerous goods drive
vehicle without licence to drive it

$10,000

Infringement notices

As above

Aggravated offence applies (s17)

As above See 11

Transport goods prescribed as too
dangerous to transport

$50,000 or 2 years or both
(individual)

Provision
15(3)

16

May merit corporate penalty
See 11

$250,000 (body corporate)
Aggravated offence applies (s17)
17

Aggravated circumstances applying to
offences under any of sections 11 to 16

$100,000 or 4 years or both
(individual);

See 11

$500,000
24

Fail to comply with conditions on an
exemption (which has been granted by
the Minister). As per s21 Exemptions
may be granted for all or specified
provisions of the regulations that relate
to:

$100,000 or 10 months or both
(individual);

See 11

$50,000 (body corporate)

(a) specified place, vehicle or thing, or a
specified class of places, vehicles or
things
(b) specified activity relating to the
storage, handling or transport of
dangerous goods, or a specified class of
such activities;
(c) specified dangerous goods, a
specified class of dangerous goods or all
dangerous goods;
Department of Mines and Petroleum
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66.

Legislation

Offence / Breach

Penalty & Type

Penalty Structure Options*

Provision
(d) a specified person or a specified class
of person
28

Failure to return identification card to
Chief Officer after ceasing to be DGO

$400

Demerit Points

40(8)

Unauthorised person entering a
restricted access site without reasonable
excuse (dangerous good incidents and
dangerous situations)

$10,000

Infringement Notice option

40(9)

Unauthorised person disturbing any
thing at restricted access site (dangerous
good incidents and dangerous
situations)

$10,000

Infringement Notice

47

Fail to comply with remediation notice

$10,000 (individual);

See 11

$50,000 (body corporate)

Continuing daily penalty

$500

53

Interfere or deal with thing seized by
DGO

$5,000

Infringement Notice

55(1)

Fail to comply with direction of Chief
Officer or DGO

$10,000 (individual);

See 11

Obstruct DGO or person assisting

$10,000 (individual);

55(2)

$50,000 (body corporate)
$50,000 (body corporate)

55(3)

56

Knowingly give false or misleading
information in response to direction to
give DGO information or record

$10,000 (individual);
$50,000 (body corporate)

NOTE INFRIGNEMENT NOTICES ARE
SPECIFIED IN THE REGULATIONS
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67.

Source & Rationale

Legislation

Offence / Breach

Penalty & Type

Penalty Structure Options*

Regulations: Creation of offences and
maximum penalties in the Regulations

$10,000 or 10 months or both
(individual)

See 11 for ratios & employee

Source & Rationale

Provision
18

$50,000 (body corporate)
63

Continuing offences

$500 (individual);

Each separate and further offence
committed by a person under s71 of the
Interpretation Act 1984

$2,500 (body corporate)

64

Forfeiture of dangerous goods and their
container (if any) following court
conviction of offence

Forfeiture

Seizure power prior to conviction

Prevention

65

Prohibition orders for person convicted
of an offence for a period set by the
court for any of the following:

Prohibition

Subsequent offence penalty

Deterrence

(a) Possessing or having the control
or management of dangerous
goods;
(b) Having the control or
management of a place where
dangerous goods are stored or
handled;
(c) Having the control or
management of a vehicle used
to transport dangerous goods;
(d) Engaging in any or any specified
activity relating to the storage,
handling or transport of
dangerous goods.

See 11 for ratios & employee

Daily penalty following infringement
notice or other exercise of power by
officials.

May relate to dangerous goods generally
or specific dangerous goods set out in
Department of Mines and Petroleum
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68.

Legislation

Offence / Breach

Penalty & Type

Penalty Structure Options*

$50,000 or 2 years or both
(individual);

See 11

Source & Rationale

Provision
the order. May be absolute or
conditional.
65

Contravention of a prohibition order

$250,000 (body corporate)
Offshore Minerals Act 2003
38(a)

Explore for minerals without
authorisation

$30,000

Infringement Notice

38(b)

Recover minerals without authorisation

$30,000

Infringement Notice

44

Interfere unnecessarily with exercise of
other rights or activities (navigation;
exercise of native title rights and
interests; fishing, pearling or
aquaculture; the conservation of the
resources of the sea or the seabed; or
any activities that someone else is
lawfully carrying out)

$10,000

Infringement Notice

Fail to take reasonable steps to:

$20,000

MSIA Act

(a) ensure activities under exploration
licence are carried out to reasonable and
proper standard;

Exploration licence holder or
associate

The safety of offshore exploration
activities is governed by the
Mines Safety and

123

Licence holder or consent holder
or associated person.

(b) maintain in good repair structures
and equipment in licence area;

Inspection Act 1994 — see the
definition of “exploration
operations” and

(c) remove equipment etc from licence
area.
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69.

Legislation

Offence / Breach

Penalty & Type

Penalty Structure Options*

Source & Rationale

Provision
paragraph (a) of the definition of
“mining operations” in section
4(1) of that Act.
124

125

Fail to keep/give records and samples
required by regulations; licence
conditions; or Ministerial direction

$10,000

Fail to assist inspector

$5,000

Infringement notice, lesser fines

Exploration licence holder
Infringement Notice; lesser fines

Exploration licence holder
183

Fail to take reasonable steps to:

$20,000

(a) ensure activities under exploration
licence are carried out to reasonable and
proper standard;

Retention licence holder or
associate

Forfeiture, penalty issued or proceeding
by inferior court
Replicate forfeiture penalty structure
from Mining Act

(b) maintain in good repair structures
and equipment in licence area;
(c) remove equipment etc from licence
area.
184

185

Fail to keep/give records and samples
required by regulations/licence
conditions/Ministerial direction

$10,000

Fail to assist inspector

$5,000

Infringement notice, lesser fines

Retention licence holder
Infringement notice, lesser fines

Retention licence holder
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70.

Difference in land and sea mining
not justified in terms of penalty
for breach of tenement or lease
conditions.

Legislation

Offence / Breach

Penalty & Type

Penalty Structure Options*

Source & Rationale

Fail to take reasonable step in work
practices to:

$20,000

MSIA penalty structure applies

The safety of offshore exploration
and mining activities is governed
by the MSIA

Provision
259

(a) ensure activities under exploration
licence are carried out to reasonable and
proper standard;

Mining licence holder or
associate

(b) maintain in good repair structures
and equipment in licence area;
(c) remove equipment etc from licence
area.

260

Fail to comply with Division 2, Part 4.4
(payment of royalty)

Mining licence holder

Align with Mining Act with daily interest
rate to apply.

261

Fail to keep/give records and samples
required by regulations/licence
conditions/Ministerial direction

$10,000

Infringement Notice, lesser fines

Mining licence holder

See 183

Fail to assist inspector

$5,000

262

Mining licence holder
308

Fail to take reasonable steps to:

$20,000

Infringement Notice

(a) ensure activities under exploration
licence are carried out to reasonable and
proper standard;

Works licence holder or associate

Demerit Points

(b) maintain in good repair structures
and equipment in licence area;
(c) remove equipment etc from licence
area.
Department of Mines and Petroleum
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71.

Align with Mines Act on Ministers
power over conditions

Legislation

Offence / Breach

Penalty & Type

Penalty Structure Options*

Fail to keep/give records and samples
required by regulations/licence
conditions/Ministerial direction

$10,000

Infringement Notice

Works licence holder

Demerit Points

Fail to assist inspector

$5,000

Infringement Notice

Works licence holder

Demerit Points

$5,000

No change

Person subject of request

Include corporate penalty and employee
liability

Source & Rationale

Provision
309

310
364

Fail to comply with Minister’s request
for document relating to transfer
application

Corporate liability

$5000 to $25,000
$5,000 to $50,000
372(1)

Fail to comply with request under
following sections:

$10,000

See 364

Person subject of request

367 (Minister ask person for
information)
368 (Minister ask person to appear in
person to give information)
369 (Minister ask person to answer
questions)
370 (Minister ask person to produce
document)
371 (Minister ask for samples)
372(3)

Give false or misleading information in
response to request under ss.367-371
(Ministerial requests etc.)
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$10,000

See 364

72.

Corporate liability

Legislation

Offence / Breach

Penalty & Type

Penalty Structure Options*

374(1)

Minister, Cth or State Minister, person
acting on behalf of Minister or other
person publish or make available
information

2 years

See 364

374(2)

Minister, Cth or State Minister, person
acting on behalf of Minister or other
person allow inspection of or publish
information about confidential sample

2 years Imprisonment

See 364

384

Occupier of building fail to assist
inspector

$5,000

Infringement Notice

385(1)

Fail to comply with direction under ss:

$10,000

See 364

Fail to comply with supplementary
direction under s.391(2) as to manner of
display or communication of direction

$5,000

See 364

Fail to give or display copy of direction
extending to associate

$5,000

Infringement Notice

Licence holder

Daily Penalty via Infringement Notice or

Provision

387(Minister direct licence holder or
special purpose consent holder to do or
not do a thing)
392(Minister direct former licence
holder or associate to do or not do a
thing)
385(2)

391

Daily penalty

Demerit Points
404(3)

Allow vessel to enter or remain in safety
zone without consent;
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Liable to imprisonment for 5
years. On summary conviction$10,000 or 2 years or both

See 364
Daily penalty

73.

Source & Rationale

Legislation

Offence / Breach

Penalty & Type

Penalty Structure Options*

Allow vessel to enter or remain in safety
zone in contravention of conditions on
consent

Owner or person in command or
charge of vessel

423

Fail to return identity to Minister card
when ceasing to be inspector

$100

No change

441

Make false statement in connection with
application, request or lodgement under
Act

$10,000

No change

443

Regulations: Creation of offences and
maximum penalties in the Regulations

$1,000 or $1,000 for each day the
offence is taken to continue

Increase in line with corporate, employee
status. $10,000 and $5,000

Source & Rationale

Provision

Petroleum Pipelines Act 1969 - Align all Petrol legislation with full spectrum of penalties according to harm
6(1)

Construct, alter or reconstruct pipeline
without licence

$50,000 or 5 years or both

 Aggravating factors

6(2)

Operate pipeline without licence

$50,000 or 5 years or both

 Instance of Offence (daily)
 Quantum of offence
 Aggravating factors
Add opportunity costs of loss damages of
resource

7(5)

Damage, destroy, alter, interfere with
peg or marker used for survey or
investigation (related to proposed future
construction of pipeline); obstruct or
interfere with person engaged in survey
or investigation
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$1,000

Increase penalty in line with risk
assessment by expert group. May be a
critical oversight and therefore should be
subject to a higher level fine.

74.

See NPV
See Norwegian scheme
Risk-based approach
Dialogue required with industry

Legislation

Offence / Breach

Penalty & Type

Penalty Structure Options*

13

Non-Compliance with security condition
Under s10

Compulsory acquisition security
payment

Civil

15(A)

No construction/operation of pipeline
for 5 year period

Termination of license

No change

20(6)(b)

Fail to deliver title documents to
Registrar for the purposes of recording
extinguishment or vesting of easement

$500

Align with similar offences in all Acts and
increase the fine. Risk assessment
required on interference with integrity of
the system. If high then increase the
penalty

21(4)

Fail to comply with Minister’s direction
with respect to use of pipeline

$10,000

Forfeiture of licence approach in Mines
Act should be replicated here with
consistent fines and corporate and
employer liability.

Source & Rationale

Provision

Shut down order – Prohibition

Mine Act
Corporate liability
Imminent danger. Court delays
not appropriate.

Daily rate for ongoing non-compliance
24

Breach License condition

Cancellation of License

See 21(4)

25(2)

Fail to comply with Minister’s direction
requiring change in route or position of
pipeline

$50,000 or 5 years or both

See 21(4)

27(4)

(Following licence cancellation) Fail to
comply with Minister’s directions with
respect to removal of property or
rectification of damage in licence area

$10,000

Maximum fine needs to increase

Community harm

Licensee

Introduce levels of harm approach used
by the EPA. Align fines.

Should align with EPA approach

Department of Mines and Petroleum
Statutory Penalties Review: Discussion Paper

75.

Legislation

Offence / Breach

Penalty & Type

Penalty Structure Options*

Source & Rationale

Late payment of license fee

$10,000

Demerit.

Encourage improvement in
bookkeeping systems

Provision
30

Interest
Expungement if future prepayment.
35(1)

36A

Fail to operate pipeline continuously
(except with the consent of Minister or if
failure is in the ordinary course of
operating or purpose of repairing or
maintaining the pipeline, or an
emergency in which there was likelihood
of loss or injury)

$50,000 or 5 years or both

See Mines Act s 11

Licensee

Forfeiture of license option

Fail to operate pipeline in proper and
workmanlike manner

$10,000

Infringement Notice

Licensee

Demerit Points

Mines Act/PGER Replication

Corporate Liability

Add corporate liability and employee
37

Allow waste or escape of substance from
pipeline

$10,000
Licensee

See 27(4)
Demerit points
Infringement Notice
Corporate fine
Shame

38

Fail to:
Mark route of pipeline;
Maintain pipeline in good condition and
repair; or
Remove certain things from licence area
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$10,000

Increase penalty in line with risk
assessment by expert group. May be a
critical oversight and therefore should be
subject to a higher level fine.
PGER Replication

76.

Full spectrum of penalties
required.

Legislation

Offence / Breach

Penalty & Type

Penalty Structure Options*

(Where pipeline passes over or under
waters):

$10,000

Increase penalty in line with risk
assessment by expert group. May be a
critical oversight and therefore should be
subject to a higher level fine.

Provision
40

fail to construct pipeline in such a way as
not to affect or impede reasonable use
of waters; or
fail to take all reasonable steps to avoid
pollution of waters
41(3)-(5)

Licensee fail to give or exhibit copy of
Minister’s direction

$5,000

Infringement Notice

41(9)

Fail to comply with Minister’s direction

$10,000

Forfeiture of licence approach in Mines
Act should be replicated here with

48

Lodge with Minister instrument that is
false or misleading as to consideration
or fee for transfer or dealing

$10,000

See 364 OMA

50(1c)

Fail to give Minister written information
relating to proposed dealing required by
Minister

$5,000

See 364 OMA

50(2)

Give Minister false or misleading
information relating to proposed dealing

$5,000

See 364 OMA

51(2)

Fail or refuse to comply with Minister’s
requirement to produce or allow
inspection of records etc relating to
proposed transfer or dealing

$5,000

See 364 OMA

56(a)

Wilfully make, cause to be made, concur
in making false entry in register

$5,000

See 364 OMA

Department of Mines and Petroleum
Statutory Penalties Review: Discussion Paper

77.

Source & Rationale

Legislation

Offence / Breach

Penalty & Type

Penalty Structure Options*

56(b)

Wilfully produce or tender in evidence a
document falsely purporting to be
extract from register or lodged
instrument

$5,000

See 364 OMA

62(3)

Fail to surrender inspector’s certificate
to Minister or other person

$500

See 364 OMA

63(2)

Fail to provide inspector with reasonable
facilities and assistance

$5,000

Infringement Notice

63(3)

Obstruct or hinder inspector

$5,000

Infringement Notice

Source & Rationale

Provision

Occupier or person in charge
64

Theft of petroleum via pipeline

Criminal Theft

Add in the consequential costs of the theft
to the intended recipient(s) of the
petroleum

65

Intentionally or recklessly cause damage
to or interfere with pipeline or pipeline
operation

10 years

Maximum fine needs to increase

Dialogue

Introduce levels of harm approach used
by the EPA. Align fines.

Montaro Commission
recommendations

Per Barrel penalty
Increase penalty in line with risk
assessment by expert group. May be a
critical oversight and therefore should be
subject to a higher level fine.
66

66B

Continuing offences

Not exceeding $10,000

Continuation defined as failure to
comply within period specified.

On each day??

Summary conviction penalty

$10,000 or 2 years or both
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Per Barrel penalty

Dialogue
Montaro Commission
recommendations

Add corporations as per multiplication
ratios above
78.

Corporate liability

Legislation

Offence / Breach

Penalty & Type

Penalty Structure Options*

Forfeiture follows conviction by
Supreme Court and the Court may order
forfeiture of specified equipment used in
the offence, or order forfeiture of
specified petroleum, payments of
amounts for sale of proceeds of the sale
of petroleum or other amount

Forfeiture

Align with Mining Act

Regulations: Creation of offences and
maximum penalties in the Regulations

Not exceeding $10,000 or
$10,000 for each day the offence
is taken to continue

Source & Rationale

Provision
66C

67

Replicate forfeiture process in Mining Act

Maximum fine needs to increase
Introduce levels of harm approach used
by the EPA. Align fines in all Petroleum
Acts.
Corporate liability
Employee fines in addition
Risk assessments required

Petroleum and Geothermal Energy Resources Act 1967
4(1)

Failure to have operators representative
at the workplace who has day to day
management and control or the
petroleum operation or geothermal
energy operation

$5,500

For all Penalties in this Act

Corporate liability

Introduce levels of harm approach used
by the EPA. Align fines in all Petroleum
Acts.

Maximum fines

Corporate liability as well as individual
Employee fines in addition
Risk assessments required
Infringement Notice (Note Provisional
Improvement Notices already in place in
Regulations).
Demerit Points
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79.

Levels of harm
Risk-based approach
Norway
NHT
SA 120,000 maximum fine/5
years
Note: lower in NSW

Legislation

Offence / Breach

Penalty & Type

Penalty Structure Options*

Source & Rationale

Provision
Prohibition
Forfeiture as per Mines Act
 Increase penalty in line with risk
assessment by expert group. May be a
critical oversight and therefore should be
subject to a higher level fine.
This section
Infringement Notice
Demerit Points
4(2)

Failure to display name of operator’s
representative displayed in a prominent
place at workplace

$5,500

Add Provisional Improvement Notice as
well as levels of severity, critical to court;
moderate PIN with attached fine applies
and less severe go to Demerit Points

NHT scheme

Demerit Points
7(1)

Failure to take all reasonably practicable
steps to ensure that operation is safe
and without risk to health of persons

$110,000
(Operator)

Make these provisions consistent with
corporate, employer, individual OR use
similar language to this Act, Operator,
persons in control in other Acts
Possible replication
See 8 below

7(2)

Failure to meet obligations regarding
safe operations and workplace
environment, keep records, provide
appropriate services, and develop policy
on occupational safety and health etc
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$110,000

See 7

(Operator)

80.

EPA Levels of harm
Corporate liability

Legislation

Offence / Breach

Penalty & Type

Penalty Structure Options*

Failure to take all reasonably practicable
steps to ensure that operation is safe
and without risk to health of persons

$110,000

Apply levels of harm EPA model to
encompass gross negligence situations
after consideration by expert advisory
group.

Source & Rationale

Provision
8(1)

(persons in control)

Imprisonment option if gross negligence
applies
8(2)

9(1)

9(2)

9(4)

9(4)

10(1)

Failure to meet obligations regarding
safe operations and workplace
environment, keep records, provide
appropriate services, and develop policy
on occupational safety and health etc

$110,000

Failure to take all reasonably practicable
steps to ensure that operation is safe
and without risk to health of persons

$110,000

Failure to meet obligations regarding
safe operations and workplace
environment

$110,000

Failure to monitor safety and health of
employees and keep records of
monitoring.

$110,000

Failure to take reasonably practicable
steps to ensure work undertaken by
employer’s employees is carried out in
safe manner and without risk to health
and safety

$110,000

Failure of manufacturer of any plant that
will be used in petroleum or geothermal
operation to ensure plant is designed

$22,000

See 7&8

Norway

(Manufactures of plant)

Prohibition from using equipment

Pre-approval of equipment
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See 8

(persons in control)

See 8

(Employers)
See 8

(Employers)
See 8

(Employers)
See 8

(Employers)

81.

Legislation

Offence / Breach

Penalty & Type

Penalty Structure Options*

Source & Rationale

Shut down

Dialogue

Provision
and constructed such that when used it
is safe and without risk to health etc
10(2)

Failure of manufacturer of substance
that will be used in petroleum or
geothermal operation to ensure
substance is manufactured such that
when used it is safe and without risk to
health etc

$22,000

See 7&8

Prevention

(Manufactures of substances)

Prohibition

Triggers insurance clauses & civil
proceedings from operators

Failure of suppliers to facilities, plant
and substances that will reasonably be
expected to be used in petroleum or
geothermal operation to ensure at time
of supply condition is safe and without
risk to health etc

$22,000

See 7&8

(Suppliers of facilities, plant and
substances)

Prohibition

12

Failure of persons erecting facilities or
installing plant

$22,000

13(2)

Sell etc petroleum products without
written consent in national or State
emergency

$10,000

11

Shutdown

Trigger insurance clauses and civil
proceedings from operators

Shutdown

See 4

Corporations Law

S 153 below applies for continuing
offence
Include value of petrol sold

29

44

Explore for petroleum/ geothermal
energy resources without permit

$50,000 or 5 years or both

Fail to notify Minister of discovery of
petroleum or geothermal energy
resources in permit area or drilling
reservation

$10,000
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See 7

Note forfeiture orders available
under s.123
See 7

82.

Corporate Liability

Legislation

Offence / Breach

Penalty & Type

Penalty Structure Options*

48J

Fail to notify Minister of discovery of
petroleum or geothermal energy
resources in lease area

$10,000

See 7

48K

Fail to comply with Minister’s directions
on discovery of petroleum or
geothermal energy resources

$10,000

See 7

Recover petroleum or geothermal
energy resources without production
licence

$50,000 or 5 years or both

Store petroleum underground without
agreement or Minister’s approval

$10,000

76

Knowingly make false or misleading
statement relating to consideration or
fee for transfer or dealing that is false or
misleading

$10,000

78(1c)

Fail to give Minister required
information about proposed dealing

$5,000

78(2)

Knowingly give Minister false or
misleading information about proposed
dealing

$5,000

79

Fail or refuse to comply with Minister’s
requirement to produce documents

$5,000

84

Wilfully make, cause to be made, or
concur in making false entry in the
register;

$5,000

Provision

49

67
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Mining Act forfeiture replicated and as
per s 123
Note forfeiture orders available
under s.123
See 7
Demerit Points

Provisional Improvement Notice

83.

Source & Rationale

Legislation

Offence / Breach

Penalty & Type

Penalty Structure Options*

90

Fail to commence works within 6
months of license or permit
commencement or other date directed
by Minister

$10,000

See 7

91

Fail to carry out operations etc. in
proper and workmanlike manner &
according to good practice; fail to
prevent or control specified occurrences

$10,000

Provisional Improvement Notice

Fail to maintain structures etc in good
condition & repair

$10,000

Source & Rationale

Provision

92(2)

Demerit Points

Match with manufacturer’s penalty above
on gross negligence tests

EPA Levels of harm/risk

Provisional Improvement Notice
Demerit Points
92(3)

Fail to remove unused structures etc

$10,000

Match with manufacturer’s penalty above
on gross negligence tests
Provisional Improvement Notice
Demerit Points

95(2a),
(2b) & (2c)

Fail to give or exhibit copy of Minister’s
direction

$5,000

95(6)

Fail to comply with Minister’s direction

$10,000

Add Provisional Improvement Notice

Prevention of continuing offence

Demerit Points
Add Provisional Improvement Notice

Prevention of continuing offence

Demerit Points
101(3)

Fail to comply with Minister’s direction
wrt action in cancelled or expired
licence/permit area/reservation
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$10,000

Add Provisional Improvement Notice
Demerit Points

84.

Prevention of continuing offence

Legislation

Offence / Breach

Penalty & Type

Penalty Structure Options*

Fail to comply with Minister’s direction
wrt action in cancelled or expired special
prospecting area

$10,000

Add Provisional Improvement Notice

Fail to comply with Minister’s direction
wrt action in cancelled or expired access
authority area

$10,000

Fail to report on actions under access
authority to registered holder

$5,000

111

Fail to furnish information, or furnish
false or misleading information, to
Minister or inspector

$10,000

112A

Fail to ensure vessel does not enter or
remain in safety zone

$10,000 or 10 years

Prohibition

113

Fail to notify Minister of water discovery

$10,000

Add Provisional Improvement Notice

Provision
105(9)

106(10)

106(11)

Demerit Points
Add Provisional Improvement Notice
Demerit Points
Add Provisional Improvement Notice
Demerit Points

Demerit Points
115

Fail to keep records, collect cores etc, or
furnish material

$10,000

117

Fail to carry on operations with no
interference to navigation, fishing,
conservation of resources, etc

$10,000

117A

Intentionally or recklessly damage or
interfere with petroleum or geothermal
energy operation

10 years

Corporate penalty required

118

Fail to return inspector’s certificate on
expiry or revocation

$500

Add Provisional Improvement Notice
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Add Provisional Improvement Notice
Demerit Points

Demerit Points
85.

Source & Rationale

Legislation

Offence / Breach

Penalty & Type

Penalty Structure Options*

Obstruct or hinder inspector

$5,000

Add Provisional Improvement Notice

Source & Rationale

Provision
119(3)

Demerit Points
122

Summary conviction penalty

$10,000 or 2 years or both

132

Forfeiture follows conviction by
Supreme Court and the Court may order
forfeiture of specified equipment used in
the offence, or order forfeiture of
specified petroleum, payments of
amounts for sale of proceeds of the sale
of petroleum or other amount.

Forfeiture

Replicate Mining Act forfeiture provisions
giving Minister power to forfeit then
restore if improvement undertaken prior
to Supreme Court action

153

Regulations: Creation of offences and
maximum penalties in the Regulations

Not exceeding $10,000 or
$10,000 for each day the offence
is taken to continue

Replicate in other Acts
Continuing offence

Replication
Petroleum (Submerged Lands) Act 1982
19

Explore for petroleum without permit

$50,000 or 5 years, or both (on
indictment)
$10,000 or 2 years, or both
(summary conviction)
Possible forfeiture order: s.134

Introduce levels of harm approach used
by the EPA. Align fines in all Petroleum
Acts.
Corporate liability as well as individual
Employee fines in addition
Risk assessments required
Infringement Notice (Note Provisional
Improvement Notices already in place in
Regulations).
Demerit Points
Prohibition
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86.

Maximum penalties are
consistence for the same industry
regardless of legislation

Legislation

Offence / Breach

Penalty & Type

Penalty Structure Options*

Source & Rationale

Provision
Forfeiture as per Mines Act
 Increase penalty in line with risk
assessment by expert group. May be a
critical oversight and therefore should be
subject to a higher level fine.
This section
Infringement Notice
Demerit Points
34
38J
39

Fail to notify discovery of petroleum –
exploration permit

$10,000

Corporate liability

Permit

Attach fine to benefit obtained 10%

Fail to notify discovery of petroleum –
retention lease

$10,000

Corporate liability

Lessee

Attach fine to benefit obtained 10%

Carry on operations for recovery of
petroleum without production licence

$50,000 or 5 years, or both (on
indictment)

Corporate liability

Corporate liability

Attach fine to benefit obtained 10%

Corporations law

$10,000 or 2 years, or both
(summary conviction)
60A

Construct, alter etc or operate
infrastructure facilities without
infrastructure licence

$50,000 or 5 years, or both (on
indictment)

See 38J

$10,000 or 2 years, or both
(summary conviction)

Demerit Points

Infringement Notice

Possible forfeiture order: s.134
60(1)

Construct etc or operate pipeline
without pipeline licence
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$50,000 or 5 years, or both (on
indictment)

See 38J

$10,000 or 2 years, or both
(summary conviction)

Demerit Points

Infringement Notice

87.

Corporate liability

Legislation

Offence / Breach

Penalty & Type

Penalty Structure Options*

Source & Rationale

Provision
Possible forfeiture order: s.134
60(4)

Operate pipeline unless constructed and
tested in accordance with licence &
Minister’s certificate

$50,000 or 5 years, or both (on
indictment)

See 38J

$10,000 or 2 years, or both
(summary conviction)

Demerit Points

Infringement Notice

Possible forfeiture order: s.134
60(5)

Recommence to operate discontinued
licence without Minister’s consent

$50,000 or 5 years, or both (on
indictment)

See 38J

$10,000 or 2 years, or both
(summary conviction)

Demerit Points

Infringement Notice

Possible forfeiture order: s.134
74

Cease to operate pipeline without
Minister’s consent

$50,000 or 5 years, or both (on
indictment)

See 38J

$10,000 or 2 years, or both
(summary conviction)

Demerit Points

Infringement Notice

82

Knowingly make false or misleading
statement relating to consideration or
fee for transfer or dealing that is false or
misleading

$10,000

Corporation/employee

84(1)&(1a)

Fail to give Minister required
information about proposed dealing

$5,000

Corporation/employee

84(2)

Knowingly give Minister false or
misleading information about proposed
dealing

$5,000

Corporation/employee

85

Fail or refuse to comply with Minister’s
requirement to produce documents

$5,000

Corporation/employee
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88.

Corporate liability

Legislation

Offence / Breach

Penalty & Type

Penalty Structure Options*

Wilfully make, cause to be made, or
concur in making false entry in the
register;

$5,000

Corporation/employee

Fail to commence works within 6
months of license or permit
commencement or other date directed
by Minister

$10,000

See 38J

97(1), (2),
(3A), (3B,
(3), (4) &
(5)

Fail to carry out operations etc in proper
and workmanlike manner & according to
good practice; fail to prevent or control
specified occurrences

$10,000

98(2)

Fail to maintain structures etc in good
condition & repair

$10,000

Fail to remove unused structures etc

$10,000

Source & Rationale

Provision
90

Wilfully produce in evidence false
extract from register
96(1) or
(3)

98(3)

Infringement Notice
Demerit Points
Risk assessment required

EPA levels of harm

See 19

Risk assessment required
See 19
Risk assessment required
See 19

101(2a)(2c)

Licensee fail to give or exhibit copy of
Minister’s direction

$5,000

101(7)

Fail to comply with Minister’s direction

$10,000

105

Cancellation of permit

Minister may cancel permit or
licence, cancel the permit or
licence as to all or some of the
blocks

Where committee, lessee, infrastructure
licensee or pipeline license has:
(a) Not complied with conditions;
Department of Mines and Petroleum
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Infringement Notice
Demerit Points

Minister may restore
Replicate Mining Act forfeiture provision

89.

Improvement option

Legislation

Offence / Breach

Penalty & Type

Penalty Structure Options*

Infringement Notice

Provision
(b) Not complied with Ministerial
direction
(c) Not complied with provisions of
part of Act or regulations
(d) No paid any amount payable
within a period of 3 months
107

Removal of property following
cancellation of permit, lease, licence etc

107 (3)

Fail to comply with Minister’s direction
with respect to action in cancelled or
expired permit/lease/ licence area

$10,000

Fail to comply with Minister’s direction
with respect to action in cancelled or
expired special prospecting authority
area

$10,000

Fail to comply with Minister’s direction
with respect to action in cancelled or
expired access authority area

$10,000

Fail to furnish operations report to
registered holder

$5,000

117

Fail to furnish information, or furnish
false or misleading information, to
Minister or inspector

$10,000

119

Vessel enters or remains in a safety zone

$100,000 or 10 years or both

111(9)

112(10)

112(11)

Demerit Points
Infringement Notice
Demerit Points

Infringement Notice
Demerit Points
Infringement Notice
Demerit Points

See 19

The owner and the person in
command or in charge of the
vessel are each guilty
Department of Mines and Petroleum
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90.

Source & Rationale

Legislation

Offence / Breach

Penalty & Type

Penalty Structure Options*

120

Fail to notify Minister of water discovery

$10,000

122

Fail to keep records, collect cores etc, or
furnish material

$10,000

124

Fail to carry on operations with no
interference to navigation, fishing,
conservation of resources, etc

$10,000

See 19

124B

Intentionally or recklessly damage or
interfere with structure, vessel or
operation

10 years

See 19

125(3)

Fail to surrender inspector’s certificate
on expiry or revocation

$500

Infringement Notice

126

Obstruct or hinder inspector

$5,000

Infringement Notice

Provision

Infringement Notice
Demerit Points

Demerit Points
131

Continuing offences

Not exceeding $10,000

Continuation defined as failure to
comply within period specified.
133

Summary conviction penalty

$10,000 or 2 years or both

150

Penalty for late payment of royalty

1% per day upon the amount of
the fee or royalty

152

Regulations: Creation of offences and
maximum penalties in the Regulations

Not exceeding $10,000 or
$10,000 for each day the offence
is taken to continue
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Align with the other Acts

91.

Source & Rationale
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92.

