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Executive Summary
1.

Approximately 100 disputes were included in the Broadmeadows compulsory court‐
annexed mediation pilot from November of last year to June of this year. Early
support for the project from staff and magistrates involved was vindicated in the
results from this Evaluation. With a resolution rate well over the target of 75% and
major reductions in the need for magistrate’s hearing time, the project delivered
speedier turnaround times for civil disputes, with fewer court attendances on the
part of litigants and equivalent disposals of cases using less expensive resources.
Surveys and interviews arising from the project supported mediation as an
appropriate resolution approach for disputing parties in the civil jurisdiction of the
Magistrates Court of Victoria. Expansion across Victoria and for all civil cases is also
supported. The potential if introduced state‐wide is high and it is suggested will
save the time of up to 9 magistrates.

2.

The project built upon significant working relationships between MCV and DSCV. A
dedicated Intake Officer was provided by DSCV and special practice notes were
issued by the Magistrates Court.

3.

The project was differentiated from previous court‐annexed programs as follows:
•

A DSCV Intake Officer took a proactive role in resolving cases over the telephone
before court resources had been allocated

• Mediations were conducted by DSCV mediators using the DSCV co‐mediation
model in civil matters
• Services were free to litigants on the basis that only disputes less than $10,000
where Notices of Defence had been filed were diverted to mediation
• Mediations were to be compulsory and conducted within strict deadlines
4.

The results of this Evaluation show that in the main the Broadmeadows court‐
annexed mediation project is a suitable replacement for ‘usual court practice’ and is
effective and efficient, with high staff and user satisfaction as well as alignment with
Government policies.

5.

The individual’s perceptions of justice should rate higher in evaluation because
courts must deliver justice in comparison with private mediations in the community
and because parties do not have a choice as the program is compulsory. Similarly
expectations are for mediators with high qualification and competence. While
satisfaction with the project was in line with satisfaction ratings for other DSCV
mediation services with 88% considering the project helpful, the number responding
(6%) is too small to provide definitive guidance on individual views. This should be
remedied by more extensive surveys which are recommended.
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Data analysis showed that:
• The Pilot has had a reducing impact on magistrates and judicial registrar
workload for both open hearings and arbitrations
• Settlement rates were 86% with 32% settling before mediation with Intake
Officer Intervention and 12% settling shortly after mediation. This meets the
MCV benchmark of at least 75%. 10% are unresolved at mediation and a further
4% do not show.
• The project fell well within DSCV expected timelines ‐ that is within 2 months.
Around half of matters were resolved one month or more in advance of the usual
practice at Sunshine Court, with the other half resolving within the first months
similarly to Sunshine.

7.

Recommendations are set out below.

1. The agreed measures and success indicators of effectiveness, efficiency, staff
satisfaction and customer satisfaction should be revisited at the end of this financial year
and the project re-evaluated against the findings of this Evaluation. Up to date ROGS
data should also be used as a point of comparison. [See Page 18]
2. Additional measures should be included in future reviews that go to the perception of
Victorians using the mediation service. Properly designed and conducted Individual
surveys after the mediation should relate specifically to experience of the process, in
particular fairness, being heard or whether settlement overtures were in any way
coercive. [See Page18]
3. The findings of Individual surveys should be given priority over other indicators in
determining the ongoing viability of the project. That is, findings on effectiveness,
efficiency and staff satisfaction should be ranked lower than those on customer
satisfaction to reflect the fact that the preeminent role of MCV is to offer individual justice
in the fact of collective interests. [See Page18]
4. Mediator proposals for improving and expanding the program should be examined and
implemented following appropriate consideration. Initiatives including induction training
manuals and forms should be considered and funded by DSCV. Other process initiatives
such mediator certificates for costs orders, capacity to refer to a magistrate on the day
and information management protocols should be considered by MCV for rules. [See
Page 25]
5. Staff interviews should be conducted using the same questions as those used in the
Evaluation in later follow-up evaluations to confirm the degree of enthusiasm for the
process. [See Page 25]
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6. Implementation plans for other courts should incorporate skills transfer from
Broadmeadows via inter-court training or staff exchange training. The processes used
should be formally documented and incorporated in registrar and Intake Officer training
for DSCV. [See Page 25]
7. The role of Intake Officer should be examined with a view to enabling court registrars to
undertake this work and similarly for mediation subject to DSCV qualification
requirements and MCV preference for legal qualifications. [See Page 25]
8. Written surveys should be sent to participants within 6 months and no earlier than 3
months after the completion of the mediation and followed with direct contact and
confirmation of views. Questions should relate to whether the participants considered
they were ‘heard’ during the process; and whether they felt coerced in any way. Views of
legal representative performance should also be surveyed. The surveys should be sent
for all mediations under the pilot and any extensions for a period of 12 months and then
re-evaluated. [See Page 32]
9. The next phase of the pilot should incorporate a screening and streaming process that
directs cases to the appropriate forum and includes both co‐mediation and single
mediation models. It should be subject to high level quality management controls.
Further settlement processes where court resources may not be the best option
should be explored. [See Page 32]

10. Private mediator panels as an option for more expensive disputes should be examined
and included in any plans for implementation following consultation with the legal
profession and other interested parties. In addition, means-testing should be examined
for those unable to pay private mediator fees. [See Page 45]
11. Judicial mediation should be included as a component of increase in the jurisdiction for
court-annexed mediation. Further study should be conducted as to how this may
successfully be implemented taking into consideration the timing of the judicial mediation
before or after full preparation of the case, the means of identification of complex cases
and initiatives in DOJ and other Victorian courts. [See Page 45]
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About Transformation Management Services
Transformation Management Services (TMS) is a legal consultancy specialising in dispute
system design and evaluation with statistical analysis and database mining capacity. It has a
track record of some 18 years of reviews in jurisdictions in Australia and New Zealand. It
has also conducted mediation consultancies for both the Melbourne Magistrates Court and
the Dispute Settlement Centre of Victoria in the past five years. Nerida Wallace, the lead
consultant for this project, is an ex‐court registrar and practising mediator as well as a
member of the Law Institute of Victoria and the Australasian Institute of Judicial
Administration. www.transformation.com.au
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ABOUT THE PILOT
Background – Justice Statement & Law Reform Commission Civil Justice Review
8.

The Court‐Annexed Mediation Pilot at Broadmeadows arose from an intention by
the Magistrates Court of Victoria and the Dispute Settlement Centre of Victoria to
put into action the stated objectives of the Government, to expand the scope of
mediation in the MCV and to similarly expand the reach of the DSCV.

9.

The antecedents which led to a joint sponsorship of the project were and are as
follows:
• The strategic framework of DSCV encompasses the emphasis of the State
Government’s A Fairer Victoria objective of an accessible justice system.
• The Attorney‐General’s stated commitment last year (now expressed in the
Justice Statement 2 issued this year) to earlier resolution of civil disputes and to
delivering more services to cut the cost of justice. The Government had already
supported court‐annexed mediation with endorsement of the Victorian Law
Reform Commission’s report on Civil Justice which recommended changes in the
courts over the next four years.
• DSCV had already begun work under the The Growing Victoria Together objective
to the include resolution of civil disputes in its charter and operations. DSCV
internal research supported mediation as making an important contribution to
this objective by helping to maintain relationships within the community.
• The Department of Justice’s IO Project Plan shows Improving and modernising
dispute resolution and Innovating for access to justice as objectives.
• The Magistrates Court of Victorian Strategic Plan incorporates alternative dispute
resolution as a key objective in the next 5 years.

10. The joint approach by MCV and DSCV was a new approach endorsing the principles
of ‘joined up’ government espoused by the Victorian Government. Specifically, the
project captured the momentum of this style of approach engendered through an
earlier joint project. This had been a joint submission to the Law Reform
Commission Review of Civil Justice during 2007. This submission endorsed court‐
annexed mediation as an essential tool to fairly dispose of court civil disputes.
Importantly, the submission argued that court‐annexed mediation would increase
the reach of the court to a broader range of civil disputes and bring with it judicial
oversight of due process and an expanded access to justice.
7|Page
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11. The submission proposed compulsory court‐annexed mediation as the preferred
approach.1 (Voluntary pilots that had been tried previously by DSCV under DOJ
auspices and had not been taken up to any great extent and had been
discontinued). The submission was well received and subsequently underpinned an
address given by the Chief Magistrate on court approaches to access to justice to
the Law Institute of Victoria.
12. On this basis the MCV initiated the project to the DSCV. On its part DSCV took the
view that court‐annexed mediation could be expanded from existing intervention
order or stalking cases to civil disputes where it had proved largely successful as a
point of referral from magistrates. DSCV mediators to which referrals are made
under this program are uniquely qualified in Victoria. They are formally ‘gazetted’
under the Evidence Act and operate with some protection in terms of confidentiality
of proceedings and immunity from giving evidence in subsequent legal proceedings.
Together with capacity to offer a free service, the pilot presented an opportunity to
expand the use of this pool of mediators as a further service to the people of
Victoria.
MCV & DSCV Engendered Pilot & Agreement to Implement
13. The DSCV and the MCV agreed the details for a joint pilot project to evaluate
mediation. A Memorandum of Understanding2 was signed which stipulated in
summary that both desired to:
• provide speedy and inexpensive means for parties to resolve civil claims;
• encourage parties to engage in mediation to resolve their disputes;
• provide new court‐annexed services (following issue of claims) by trained and
experienced mediators with the valuable assistance of an intake officer at first
instance and at no cost to the parties, and to
• expand the utilisation of DSCV services to Court annexed mediation as well as
pre‐issue mediation.
14. The project was to apply to:
• all defended civil claims where the amount sought is less than $10,000;

1

The report of the Law Reform Commission – Civil Justice Review Report 14 was launched on 29 May 2008 and
the recommendations supported the views of the MCV and the DSCV.
2

See Attachments
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• all disputes under the Associations Incorporation Act 1981 irrespective of the
value or the nature of the relief sought provided that each is within the
jurisdiction of the Court; and
• pre‐issue mediation for all disputes, irrespective of amount, that is within the
jurisdiction of the Court. That is, mediation of disputes referred by the parties
prior to the issue of any form of originating process in the Court.
15. The project was to be delivered using existing resourcing commitments; and where
possible and at the discretion of the Manager of DSCV to use legally trained
mediators.
16. A Steering Group that presided over and monitored progress of the project
consisted of the Deputy Chief Magistrate (Civil), the Manager DSCV other persons
from the DSCV and from the Court (including Broadmeadows), together with a
representative from the Department of Justice and an external expert advisor. The
Steering Group’s role was to ensure that:
a. all matters relating to the Pilot Programme are reported to the members’
respective organisations;
b. any issues that are communicated back to the Steering Committee are dealt
with;
c. that their respective organisations are ready and able to cooperate with the
Pilot and
d. that the Pilot Programme is monitored, evaluated, reviewed and managed
subject to an agreed project plan.
17. Each of these objectives was met with exemplary cooperation from all parties.
18. The pilot was distinguished from previous models in that there were to be:
• compulsory referrals
• localised Intake Officer from DSCV located at the court
• cost parity with usual practice
• co‐mediation, and
• preference for legally qualified mediators subject to DSCV discretion
19. Process flows were developed and reviewed by the Steering Group with extensive
input from the Registrars of both Melbourne Civil Registry and Broadmeadows
courts together with DSCV staff. (See Delay reduction principles in process design
below and also Attachments).
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20. The pilot also included provision for a pre‐issue mediation for matters where parties
had already held private mediations or were seeking the assistance of DSCV to hold
such mediation. This service was not used in the course of the project.
21. A Notice of Mediation was prepared and carefully reviewed by the Steering Group.
(See Attachments)
Special Court Rules and Practice Note
22. The Magistrates Court Council issued special Rule governing costs in the civil
jurisdiction.3 This placed mediations on par with pre‐hearing conferences. There
had been little incentive for practitioners to avail themselves of mediation as the
costs available to be claimed were less than pre‐hearing conferences. In addition
they had to pay the costs of private mediators. The DSCV service was offered for
free for the purposes of the pilot. This meant that involvement in mediation was
cost neutral for practitioners with the exception of lengthier times that may be
spent in mediation compared with pre‐hearing conferences – a concern not borne
out by reports from practitioners.
23. A special Practice Note was issued for the project.4 The pilot was specifically limited
as described above.
Mediation Process adopted and assurance of quality
24. The standard co‐mediation process already used by DSCV and outlined on the
Department of Justice Website were to be used with the process following similar
steps to that in other DSCV mediation conferences.5 (See Attachments). The figure
below gives an outline of the steps. DSCV trains all mediators for gazettal and the
course that it offers is accredited to Certificate IV standard under TAFE accreditation
requirements. The course includes clear articulation of objectives for each step as
well as training for the specific skills required to achieve those objectives.6 This
building in of ‘quality’ was recognised by MCV as an appropriate standard for court
matters. MCV was further assured following meetings with accredited mediators,

3

http://www.magistratescourt.vic.gov.au/CA256CD30010D864/page/Practice+%26+Procedure‐
Costs+and+Fees?OpenDocument&1=15‐Practice+%26+Procedure~&2=50‐Costs+and+Fees~&3=~
4
http://www.magistratescourt.vic.gov.au/CA256CD30010D864/page/Practice+%26+Procedure‐
Chief+Magistrate%27s+Practice+Directions?OpenDocument&1=15‐Practice+%26+Procedure~&2=10‐
Chief+Magistrate%27s+Practice+Directions~&3=~
5
http://www.justice.vic.gov.au/wps/wcm/connect/DOJ+Internet/Home/The+Justice+System/Disputes/Mediation
/JUSTICE+‐+Steps+in+Dispute+Settlement+Centre+Victoria+Mediation
6
See generally Certificate IV Co‐Mediation Manual Dispute Settlement Centre of Victoria(Sep) 2006
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including those without legal qualifications and identified by DSCV as having
appropriate mediation experience.
25. The Steering Group has already identified disputes already resolved by DSCV as
within the scope of the mooted civil jurisdiction. DSCV for instance already resolved
disputes between individuals in commercial arrangements as well as Incorporated
Association disputes – as an alternative to MCV jurisdiction. MCV and DSCV were
also implementing the Government’s commitment to Intervention Order mediation
in disputes involving domestic and personal relationships ‐ the Magistrates Court
ADR Pilot. The process outlined below was agreed for the Pilot.
Figure 1 : Mediation Process followed – taken from DSCV Mediation Prompt Sheet
Preparation
Introduction
Statements
Summaries
List of Main issues (Agenda)
Exploration
Private Session
Negotiation
Agreement
Closing
Debriefing of Mediators

26. The pilot commenced and the Steering Group met monthly to monitor progress and
fine‐tune any issues. The cooperation of the Broadmeadows Supervising Magistrate
and the Registrar of the Broadmeadows Court was volunteered early on. The
project was fully supported at Broadmeadows Court with resources and requisite
internal process adjustments.
Delay reduction principles in process design
27. As already noted, detailed process charts were prepared and agreed with the
cooperation of the Registrar and with the assistance of the Civil Registrar at the
Melbourne Magistrates Court. The Steering Group was concerned to design a
process that would ensure timely turnaround times and that would build on best
practice. (See Attachments). The processes incorporated basic case flow
management principles that are well accepted in other jurisdictions.7
• All steps were governed by timelines and target dates conveyed to the parties.

7

See Delay Reduction Programs – www.uow.edu.au/law/LIRC/CourtrRsources/managing.html
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• Parties were advised in advance as to expectations for preparation. The
consequences of failure to meet requirements were clearly defined with cost
penalties. (These rules are designed to dissuade gaming behaviours, reduce
administrative adjournments and give low Attendance Indexes.
• Judicial resources were made speedily available in the event of unsuccessful
mediations. This provides incentive to resolve on the day or shortly thereafter;
and does not allow further delay, which may be in one party’s interest over that
of another.
• As already noted, mediation attracted equivalent costs outcomes so there were
no cost collection incentives to delay cases to full hearing.
28. The next section outlines the conceptual and theoretical framework for the
development of the performance measures for the evaluation.
Results are
reported in the following section Data Findings at page 25.
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ABOUT THE EVALUATION
The Evaluation must answer the question as to whether the
Broadmeadows court‐annexed mediation project is a suitable
replacement for ‘usual court practice’ or whether it will be simply
replacing (and possibly augmenting) a well known process for another
that may later be found to fall well short of better practices
elsewhere. Measures to be used are effectiveness, efficiency, staff
and user satisfaction with priority to measures of individual reaction.
MCV and DSCV have set benchmarks that must be met including
alignment with Government policies.
Scope
29. The Evaluation spans cases that were lodged with the project from 1 November
2007 and finalised by 30 May 2008. The pilot has now been extended. The
development and selection of measures for the evaluation is discussed in this
section.
Defining success
30. The underlying question for the Evaluation considered by the Steering Group during
the project is whether court‐annexed mediation is viable. Both DSCV and MCV
must run programs that meet their various objectives. The Department of Justice
must also be satisfied that the process fits within Government objectives for the
justice system or at the very least does not depart from them. For instance, while it
may be simple to find that mediation has had an impact on the Magistrates Court
caseloads, in which case it may release government funds for other services, the
more important question is whether it is in fact the optimal replacement process
according to other objectives. There is also the question of which objectives should
take priority if any.
31. It was agreed that:
The Evaluation must answer the question as to whether the Broadmeadows court‐
annexed mediation project is a suitable replacement for ‘usual court practice’ or
whether it will be simply replacing (and possibly augmenting) a well known process for
another that may later be found to fall well short of better practices elsewhere.
32. Various measures were put forward as possible signposts in determining whether
success had been achieved. Some guidance was also sought from the measures
used by others. Australian comparative measures for Australian Courts, for
instance, are produced by the Productivity Commission annually with input from the
13 | P a g e
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various departments of justice. The Report on Government Services – Productivity
Commission (known as ROGS) measures include:
•

backlog (% completed within timelines) ,

• attendance index (how often parties have to attend),
• clearance of lodged cases against competed cases in a particular time period,
• cost per finalisation,
• the numbers of judicial officers, (mediators & intake officers here) allowing
access to justice, and
• costs to the parties.
33. The Steering Group had no difficulty in accepting these. They are already used in
the courts and may provide the basis for future comparisons. Mediation evaluation
frameworks have also been developed by NADRAC and although not universally
adopted are based on longstanding evaluation frameworks for alternative dispute
resolution (also used by Transformation) and are consistently applied. Their main
approach is to examine the frequency of certain types of behaviours in the
mediations and use this information to find if the process was too coercive and was
indeed effective in reaching a resolution for the parties. DSCV does not use this
type of in‐mediator scrutiny. Client survey forms and mediator observations
however were available. In addition, interviews with mediators were used to distil
some of this information. The measure was the degree of coercion either from the
fact that the mediation was compulsory or from the process.
34. A further source of evaluation frameworks is the work done by Kaplan on the
‘balanced scorecard’8. This work suggests that evaluations should encompass four
perspectives: efficiency, effectiveness, customers’ satisfaction and staff satisfaction
(or observations about the first three). Effectiveness in particular needed to be
measured according to whether the service completely met the customer need
which it was intended to address. Evidence that it had done so would be shown by
low rates of return work or in quality terms ‘rework’.
35. Effectiveness as a measure also raised the question ‐ on whose perspective? Which
measure of effectiveness would have priority, particularly given the different roles
of the court and the DSCV? One to deliver justice for individuals whilst resolving

8

See generally Kaplan R & Norton D The Balanced Scorecard Harvard Business School Press 1996 and cited and
explained in Justice for Diversity Transformation Management Services 2003 – Review of the Magistrates
Court of Victoria.
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disputes and the other to resolve disputes with the objective of achieving collective
social harmony as outlined above.
36. Professor Mark Moore, a leader in the field of measuring the effectiveness of the
public sector sees the tension between the individual’s need and that of the
community as fundamental. He seeks a middle way and defines ‘public value’ as
collective rather than individual assessment. On his view, public sector agencies do
not have customers, rather he argues, they have clients. ‘Clients’ are recipients of
services that in turn seek obligations from them. This two‐way accountability is
different to simply being the recipient of services or a customer.
Measures
accordingly should go to the manner in which the interaction was conducted rather
than a rude measure of satisfaction with the outcome. From the ‘client’s’ point of
view the outcome may be less than desirable. However, from the citizen’s point of
view (represented by the political) the program may be highly satisfactory because
it improves public goods and reduces adverse civil disruptive and economically
disruptive events.
37. Similarly, he argues that the better method of evaluating government programs is
not through cost‐benefit analysis but through cost‐effectiveness. The public want
to know their money is being well spent and achieving public objectives as set out in
legislation or published government policy and which arise from a process of
‘collective decision‐making’.9 Taking Kaplan’s effectiveness, this means that the
perspective of Government and the DSCV is very important if not more important
than that of the indicators that might arise from say ‐ the number of complaints
about service.
38. Courts however are distinct from governments. They provide an individual service
that must give full opportunity to the individual to be heard in the face of collective
decision‐making. On this interpretation, measures that show the effectiveness of
courts to individuals must be given equal weight if not priority for courts. The
reaction of the individual to the mediation is important if not more important than
the eventual outcome. If parties felt they had been ‘heard’ and not forced into an
agreement, then mediation was successful. If this was not the case but a great deal
of public money had been saved then it was not successful, despite the views of the
collective.

9

Creating Public Value – Strategic Management in Government Mark H Moore Harvard University Press 2003 See
p 31. Professor Moore reiterated these points at an IPAA Oration in January of this year in Melbourne.
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39. Similarly, if the outcome was better than one than they could have achieved
themselves then it was very successful. In courts, the same response will be seen in
those before the courts. Not only had the person to be heard, but the outcome
should be deemed ‘fair’ – that is within the community expectation of what fair
might encompass. For both MCV and for DSCV the responses of individuals had to
take precedence to the collective ‘effectiveness’ and ‘efficiency’ of the project.
40. MCV and DSCV agreed that for the purposes of the Evaluation that common success
measures should encompass:
• Concern for the individual experience
• Adherence to standards and set processes and
• Insistence on quality
41. Specific measures for DSCV include:
• Cost effectiveness
• High settlement rates or rates comparable with other jurisdictions in which DSCV
operates
• Expansion of mediation to new areas (access to justice objective)
• High user satisfaction (court staff, ‘clients’, mediators)
• Efficiency – time, resource allocation, process efficiency
• Alignment with Justice Statement policy objectives (DOJ)
42. The MCV defined success as:
• High settlement rates as a result of mediation rather than the parties own efforts
– target of at least 75%
• Cost effectiveness for all participants in particular low income parties
• Reduction in time ordinarily applied to these cases by a magistrate
• Reports from regular users of the service as to the ‘justice’ of the process
• Feedback from participants that the service was ‘just’.
43. Both included the objectives measured by the ‘balanced scorecard’ approach;
efficiency, effectiveness, user satisfaction (external), and importantly staff and
management satisfaction (internal – including DOJ). Importantly, there was an
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emphasis on finding information about the views of participants, particularly as the
project was a compulsory process and in the magistrates court existing mediation
processes are voluntary.10
44. In addition the success or failure of an Intake Officer role in the Magistrates court
environment was to be measured. Current practice in MCV with some exceptions is
that there is little active screening by registrars or systematic attempts to resolve
matters before they go to a magistrate. The cases are ‘listed’ and the responsibility
for proactive actions lies with the parties to contact the court with progress or to
request intermediate interventions.
45. The means of resolution was also important. Increases in ‘private’ settlements
without any court intervention may be the result of the prospect of a speedy
process, the fact that the process was compulsory and parties wished to avoid it; or
the prospect of mediation was a catalyst to settlement with or without the
interventions of the Intake Officer.
46. Similarly, the role of legal practitioners was to be examined. Increases or decreases
in legal practitioner involvement are relevant to other work being undertaken in by
DOJ and MCV on unrepresented litigants and on debtor cases.
47. Once a list of measures had been agreed, the issue became whether the
information was available. In general, while information on the efficiencies was
readily available, information about the effectiveness from the point of view of the
clients and individuals was less so. It was agreed that more extensive surveys would
need to be conducted if the pilot was expanded to other courts. In the meantime,
the views of staff and internal players were to be relied upon to reflect the
experience of clients. (A table showing the availability of data is given in the
Attachments.)
48. Comparative benchmarks were sourced for each of the measures from usual
practice. The directions of the variation that would signal success are shown below.
(Definitions of the measures and explanations of the indicators and the reasoning
for improvement or otherwise is provided in the Attachments). For example Ï
indicates a result over and above usual practice as an indicator of success.
49. In some instances benchmarks were set. MCV required a 75% resolution rate to be
met as a threshold success criterion.

10

Customer satisfaction research conducted by ACCS and other similar agencies that conduct compulsory
processes shows similar if not higher ratings. See above.
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Measures and success indicators
Table 1: Measures and success indicator
1
2
3
3a
3b
4
5
6
7

Number referred
% mediated
% resolved (75% or more)
Privately
Administratively
% heard by Magistrate as proportion of Number Referred
Time to resolution
Time to hearing
Unit cost of mediation

Ï
Ï
Ï
Ï
Ï
Ð
Ð
Ð
Ð

8
9

Unit cost of adjudication / release of magistrates time
Number of contacts by intake officer

Ð
~

10

Attendance index – times required to attend mediation

Ð

11
12
13
14
15

Attendance index adjudications, pre‐hearings (arbitrations)
% legally represented
% Satisfied with process – regular court users and claimants
% Staff satisfaction with the process
% returning to the court/DSCV and re‐opening of cases
(rework)
% change in workload compared to previous year

Ð
~
Ï
Ï
Ð

16

Demand for expansion

Note initial increase in
mediator fees suggested
then efficiency reduction
Compare with further
evaluation
Compare with 08 ROGS
data
Monitor
Further surveys

Ð

50. As the perspectives of users require more detailed surveys than those currently
available, further measures should be included in later reviews.

1. The agreed measures and success indicators of effectiveness, efficiency, staff
satisfaction and customer satisfaction detailed should be revisited at the end of this
financial year and the project re-evaluated against the findings of this Evaluation. Up to
date ROGS data should also be used as a point of comparison.
2. Additional measures should be included in future reviews that go to the perception of
Victorians using the mediation service. Properly designed and conducted Individual
surveys after the mediation should relate specifically to experience of the process, in
particular fairness, being heard or whether settlement overtures were in any way
coercive.
3. The findings of Individual surveys should be given priority over other indicators in
determining the ongoing viability of the project. That is, findings on effectiveness,
efficiency and staff satisfaction should be ranked lower than those on customer
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satisfaction to reflect the fact that the preeminent role of MCV is to offer individual justice
in the fact of collective interests.

COMPARISONS & ‘CONTROL GROUPS’
Identifying important differences
51. Two control groups (described as ‘comparison caseloads’ for the purpose of this
evaluation) were used to provide context for the findings together with a third
project for some measures. Formal control groups were not established at the
beginning of the project. Accordingly, the detailed points of comparison that may
have been put in place with a control group model and special data collections were
not used. However, enough points of comparison exist with existing routine data
collections to provide viable comparison caseloads.
52. A comparison caseload in another Magistrates Court civil list (without mediation)
and that is directly comparable has been selected together with cases processed by
the DSCV under a similar court‐annexed mediation project (in a different
jurisdiction) in the Magistrates Court. In addition, cases conducted in the ordinary
course of the business of the DSCV are compared in some instances. This gives an
idea of the relative performance of both the DSCV and of the MCV – in context with
other court‐annexed projects and in context with their ‘usual practice’.
53. The groupings are described in the figure on the next page and then each is
described in more detail.
Constraints in interpreting the results
54. The Evaluation is constrained in making definitive findings due to the size of the
sample from the Broadmeadows project. All findings should be treated with caution
and only given more credibility if in line with trend information or with the
comparison projects.
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A ‐ Broadmeadows Pilot
55. The Broadmeadows project started on 1 November 2007. The sample includes 118
cases, 72 of which have had outcomes as of the date of the Evaluation to mid May.
B – Comparison Caseload ‐ Sunshine Magistrates Court Civil List
56. Sunshine Magistrates Court has a comparable caseload to the Broadmeadows
Magistrates Court. The Sunshine area is demographically similar and geographically
adjacent to that serviced by the Broadmeadows Court. During the period from
November to April 2008, 172 Notices of defence were filed for claims for amounts
under 10,000 (excluding workers compensation claims). These Notices represent
some 64% of the total numbers of Notices of Defence filed – the remainder being
for more expensive claims. The figures are similar for the previous year.
C – Magistrates Court/DSCV Intervention Orders
57. The Magistrates ADR Project includes services provided by DSCV across Victoria to
MCV in domestic and social disputes as well as so‐called stalking cases. Cases are
referred to mediation and if unsuitable are returned to the court process. DSCV
conducted mediations in a range of municipalities in Victoria. (See Figure 7:
Intervention Project Localities ).
58. Of some 555 mediations that were referred since 2005 (over half in 2007):
•

222 went back into the court process. All referrals in 2007 were dealt with
within 21 days, (median). 333 were found to be appropriate for mediation. Of
the 333 parties approached, 297 responded, 186 mediations were arranged and
160 mediation sessions were conducted of which 129 were successful.

59. 43 were finalised on the day of the approach. Overall, 79% were finalised in 1
month, a further 17% in 2 months, a further 3% in 3 months and 1% between 3 and
6 months. (See
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61. Table 2: Project Comparisons ‐ Elapsed times.)

S – DSCV ‘standard’ cases
62. Over 2000 cases referred to mediation drawn from the database of the DSCV and
which are used to compare delay data from the other projects.
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INTERIM
Broadmeadows registry staff and DSCV intake staff perceived to
project to be successful and supported continuation and expansion.
In‐progress observations – Interviews staff at Broadmeadows – DSCV and MCV
63. As already noted, the project commenced on 1 November with Notices being sent
with every Notice of Defence filed from that date. Mediations began within 6 weeks
of that time.
64. In June, formal interviews were conducted with staff and Magistrates at
Broadmeadows to gauge progress and to gain a closer understanding of how the
project was working in the court itself. Overall, Broadmeadows registry staff and
DSCV intake staff perceived to project to be successful. This perception of ‘success’
is important in meeting one of Kaplan’s measures – that of staff satisfaction with the
work. (Note – the information provided in the interviews was later checked against
the actual data and there are some discrepancies. These are noted when they
occur. Interestingly, the differences were in slight inflations of the work saved
against usual practice and deflations of the extent of the work required to
undertake the new project).
65. The assessments are given below and the actual data findings are given in the next
section.
• 101 civil defended matters of amounts in dispute of 10,000 or less had been
mandatorily referred to the project. These encompassed cases issued since
November 1 of 2007.
• Settlement rates are reported as being in the vicinity of 75% at mediation with a
further 15% settling after mediation. (See actual data below at Figure 5:
Mediated case outcomes – Broadmeadows ‐ November 1 2007 to June 24 2008)
Importantly these later settlements occur before magisterial or judicial registrar
time has been allocated, i.e. before ‘listing’.
•

Listing of some 10 cases per ‘civil day’ with 2 hour slots had reduced to some 4 or
5 with an increase in certainty of court time allocation predictions. Most cases
‘run’. Previously 60‐70% of cases settled at the court door or the day before
fuelling over‐listing to keep work up to magistrates and judicial registrar. This no
longer occurs.

• Delays in the civil list at Broadmeadows had decreased from 12‐14 weeks to a 6
week timeframe.
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• Magistrate time saved was estimated at one half days per week and one half a
day per week for the judicial registrar. Other work from other lists is now being
diverted to these resources – in particular to the magistrate. The registrars report
a reduction in waiting times for these other lists as a result. (To be verified with
data analysis).
• Broadmeadows has 5 magistrates with one day per week and the time of one
magistrate and one judicial registrar devoted to civil matters.
• Legal firms routinely running civil cases have ‘no real complaints’ and apart from
initial concerns that court hearing costs opportunities would reduce are now
working well with the project. Barristers are happier that court attendances now
involve ‘real work’ with higher costs, (as are magistrates reportedly) rather than
‘administrative’ and low fee appearances. In addition the turn‐around of cases is
better with less ‘sitting around’. (See Paragraph 32 onwards).
• Mediations are listed at 9.30 and 1 pm again providing better opportunities for
costs for barristers and less wasted time.
• Parties like the fact that they do not have to pay for wasted appearances.
• The DSCV Intake Officer makes between 4 and 5 phone calls per matter and
ensures that the parties are ready for mediation. Mediations are routinely listed
within 4 weeks of filing of notice of defence.
• The bulk of cases are vehicle property damage although despite initial concerns
that these cases would not be amenable to mediation, the Pilot ‘has worked’. The
Registrar and staff support moving all civil cases regardless of subject matter to
mediation with some exceptions for cases identified after intake as matters that
should be referred directly to the court. Initially all VPD matters should go to
mediation as some cases just over the 10,000 have had to be rejected for the
Pilot. (Note: VPD cases do not go to pre‐hearing. Pre‐hearings do not have the
equivalent settlement rate at Broadmeadows).
• 3 matters out of the 100 or so have not resolved at mediation and have gone
through to court hearing – one breach of contract ‘ran’, another involved a self
represented person seeking to be heard by a magistrate and the last was a
request for an assessment of costs. (Note; possibly a role for a judicial registrar or
registrar).
• Scope exists for expanding the function of the DSCV Intake Officer to court
registrars. Similarly mediations may be conducted by registrars following
training and under the supervision of DSCV in terms of allocation of cases.
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• Communication arrangements between the DSCV Intake Officer and the court
registrars are essential. Common access to the mediation status list is important
as is information about the whereabouts of the Intake Officer (at Broadmeadows
3 days per week and also managing Intervention Order mediations).
• All cases are rigorously followed‐up. There are no ‘black holes’.
• In terms of workload the registrars describe the project variously as ‘sensational’
and not having a great impact as cases still have to be ‘processed’ albeit
differently. There are, however, fewer pre‐hearings.

4. Staff interviews should be conducted using the same questions as those used in the
Evaluation in later follow-up evaluations to confirm the degree of enthusiasm for the
process.
5. Implementation plans for other courts should include the learning’s of staff at
Broadmeadows via inter-court training or staff exchange training. The processes used
should be formally documented and incorporated in registrar and Intake Officer training
for DSCV.
6. The role of Intake Officer should be examined with a view to enabling court registrars to
undertake this work and similarly for mediation subject to DSCV qualification
requirements and MCV preference for legal qualifications.

DATA FINDINGS
The Pilot has had a reducing impact on magistrates and judicial
registrar workload for both open hearings and arbitrations
Workload Impact
66. CourtLink data was collected for the relevant periods for both the number of
arbitrations and for the number of court hearings (or adjudications) for Sunshine
and for Broadmeadows and compared. The charts below show the results.
67. As already noted, Sunshine has a comparable workload to Broadmeadows in civil
matters and it would be expected that in ordinary business that both courts would
have similar numbers of arbitrations and adjudications. Both courts have around
60% of matters at the 10,000 and under mark and both have had consistent
workflows in this class of cases for the last 3 years. Data was compared from
February to May of the last 3 years for each of the courts in both ‘open hearings’
and ‘arbitrations’.
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68. The charts show that the Pilot has had an impact on workload although caution is
indicated by the small numbers. The use of lower cost resources for the same
service is more efficient and more expensive resources may be redirected to cases
where there are not other alternatives.
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The skew may be explained by the opportunity to obtain further costs once the case
proceeds past mediation. This type of skew (known as cost harvesting in some
jurisdictions) has been evidenced elsewhere and typically recedes once costs scales
are adjusted to provide incentives or penalties dependent upon the timing of
settlement or preparation activity by legal representatives.
73. As of 24 June 2008 there are 40 additional cases making a total of 112 with:
• 11 in ongoing processes at Broadmeadows,
• 13 not getting back in touch with DSCV (withdrawals or for whatever reason not
proceeding to lodge the notice after contacting DSCV.)
• 2 being transferred to other courts,
• 3 misfiling and,
• 11 just starting
74. A small proportion of cases did not proceed once the Notice of Defence had been
filed. It is possible that the cases were withdrawn or privately settled. A further
possibility is that the prospect of mediation changed behaviours that might
otherwise be expected in usual practice. This requires further inquiry once a larger
pool of cases is available for examination.
Delay
The project fell well within DSCV expected timelines ‐ that is within 2
months. Around half of matters were resolved one month or more in
advance of the usual practice at Sunshine Court, with the other half
resolving within the first months similarly to Sunshine.
75. The Broadmeadows Project was conducted according to strict timelines agreed in
the MOU between the DSCV and the MCV. Mediation dates were to be available
within 4 weeks of notice of defence being filed. The finalisation data shows that
most matters were mediated within 2 months.
76. Court data measures the date of finalisation from date of Notice of Defence.

Overall the bulk of court matters are resolved within 3 months, however this should
be treated with caution – as it includes all cases, not just the matters up to $10,000.
The comparable measure for DSCV is the data that a mediation is the date of
‘approach’ where both parties have indicated that they are prepared to mediate
and the case goes into the system for the allocation of a mediation date. In
intervention cases the similar date is the date of referral.
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Table 2: Project Comparisons ‐ Elapsed times
Percentage
0 < 1 months
1< 2 months
2 < 3 months
3 < 6 months
6 < 9 months
9 < 12 months

Broadmeadows
’A’*
43%
43%
8%
6%
N/A
‐

Sunshine
‘B’**
45%
27%
13.30%
N/A
‐

Intervention
Orders ‘C’***
78%
17%
3%
.9%
.01%
‐

* Note: 53 cases were closed at the time of data extraction – 43% were completed within 1
month and a further 43% within 2 months
** Note: Sunshine data is for all cases including those over $10,000 which comprise 40% of
the caseload. Cases over 6 months old are not included in the sample period. Although
more expensive cases might be expected to take longer in preparation there does not
appear to be a correlation between delay period and claim value. Again sample sizes are
very small.
*** The sample of cases includes those that were opened and closed in the course of the
Magistrates ADR Pilot. (See above at C – Magistrates Court/DSCV Intervention Orders)
Data includes where mediations have been arranged and the elapsed time is taken from
the ‘days open’ field. These cases are mandated to be completed with one month.

77. The table shows that the project fell well within DSCV expected timelines ‐ that is
within 2 months. Around half of matters were resolved one month or more in
advance of the usual practice at Sunshine Court, with the other half resolving within
the first months similarly to Sunshine.
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INDIVIDUAL RESPONSES
Satisfaction with the project was in line with satisfaction ratings for
other DSCV mediation services with 88% considering the project
helpful, however the number responding (6%) is too small to provide
definitive guidance on individual views.
78. DSCV routinely requests all participants to complete a written survey following
mediation. Care should be taken in interpreting these results. Usual research in this
fields requires that surveys be conducted some time after the completion of the
process so that the responses are more balanced once the ‘emotions’ of the event
have retreated.
79. The survey is reproduced in the Attachments. Questions refer to the following:
• Service
• Adequacy of information about the process
• Helpfulness of mediators
• Satisfaction with agreements, and
• Contribution of mediation to eventual outcome.
80. Participants are variously asked if to respond on a scale of helpfulness or satisfaction
with one question relating to the impact on the dispute of the mediation.
Responses are received in a proportion of cases – not all. For the Broadmeadows
project, responses were received from 18 respondents out of a possible pool of 300‐
400 including plaintiffs, plaintiff lawyers, defendants, and defendants’ lawyers. For
this reason the data should be read with care ‐ representing as it does only 6% of
views. While this percentage may be considered a respectable response, the data
set is too small to be entirely reliable. In addition the surveys were taken shortly
after the mediations were completed. A more resilient research approach would
call for surveys conducted some months after the mediation to garner less emotive
views.
81. DSCV is conducting surveys of concurrent pilots and future survey questions should
align with those so that comparisons may be made. Given the interest of MCV in
ensuring that the ‘justice’ of the process is paramount, additional questions should
relate to whether the process:
• was fair, and
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• enabled the parties to be heard despite mixed representation and in cases of
non‐representation.
82. A key question upon which the continuing viability of the project in terms of ‘public
good’ and ‘justice’ should be based, is whether mediation conducted ‘in the shadow
of the court’ drives settlement, and on what basis – coercion or authoritative public
service. One view is that mediation conducted in such a way leads to a greater
number of settlements than private mediation. This view also supports arguments
for judicial mediation programs.11 Surveys to guide such assessments may include
questions about the following matters:
• Capacity of mediators to manage the process, including rapport with parties,
impartiality behaviours, frustration management, identification of interests,
encouragement, clarifying issues, suggesting face‐saving proposals, focus on
negotiation.
• Assertiveness or non‐assertiveness of the mediators and relationship to whether
an outcome was achieved.
• Perception that imminent intervention by a magistrate affected whether an
outcome was achieved.
• Impact of legal costs at mediation and likely to be incurred later in the process on
achieving an outcome at or shortly after the mediation.
• Perceived need for additional legal assistance and how that need was or was not
met.

7. Written surveys should be sent to participants within 6 months and no earlier than 3
months after the completion of the mediation and followed with direct contact and
confirmation of views. Questions should relate to whether the participants considered
they were ‘heard’ during the process; and whether they felt coerced in any way. Views of
legal representative performance should also be surveyed. The surveys should be sent
for all mediations under the pilot and any extensions for a period of 12 months and then
re-evaluated.
83. The chart below shows satisfaction with the Broadmeadows pilot grouped by the
type of participant for all questions. For convenience, very helpful, helpful and not

11

Kressel Kenneth, Mediation Research: the process and effectiveness of third party intervention, Jossey Bass
1989 USA p 202
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helpful have been used to encompass all very positive, positive and negative
responses.

Broadmeadows 'A' ‐ Response by Participant
Type n=18
Not helpful

Plaintiff Legal Rep

Helpful

V Helpful

1
1
2

Plaintiff
1
Defendant Legal Rep

Defendant

1

1

2
2
2

3

84. The charts below map the responses from the three sets of DSCV survey data.
These are:
• Broadmeadows pilot ‘A’ – 18 responses
• Magistrates Court Intervention Orders ‘C’ – 180 responses
• Standard mediations undertaken by DSCV ‘D’ ‐ 2845 responses
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85. Comparison shows that standard cases achieve a higher proportion of very satisfied
participants. This may because the standard cases are voluntary while the court‐
annexed matters are compulsorily referred. Voluntary participants may be better
prepared to offer higher praise as they have already ‘invested’ in the process. It is
too early to say whether there is emerging consistency between the two court‐
annexed programs. Similar compulsory programs show these sorts of results.12 As
already noted this should be the subject of a far more intensive survey process as
the project proceeds.
86. All of the received comments of those participating in the mediations are shown
below. MCV was concerned that all comments should be reported in this
Evaluation. As can be seen, there were very few comments made given that some
300 surveys were distributed. Future surveys may be better conducted with direct
contact made some time after the mediation and with all participants personally
approached. Nevertheless the issues raised flag that attention is required to user’s
perceptions of justice, in particular, in relation to the actions of mediators in the
mediation. Mediator views are discussed in the next section.
Table 3: Mediation Participator Comments – Written survey

DSCV Staff?

They were very good people
Warm introduction, clear set out process
Printed information?

I understand everything they told me
I did not receive any printed information
No printed material
Incorrect dates on form
Mediators?

Helped keep the mediation moving
Satisfied with agreement?

I was partly satisfied because I was the innocent party.
Settlement higher than anticipated, but this was due to unforeseen circumstances.

12

ACCS Annual Report 2006/7 Satisfaction Survey See www.conciliation.vic.gov.au
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This is a disgrace. My client had an MVA witness the other side had run into the back
of my client causing loss & damage. Your centre then compounded my client’s loss by
preventing him from getting his legal costs. I could be not be more disappointed, it's
a joke.
If no agreement?

There was verbal abuse from the opposing party and false accusations.
Part that mediation played regardless of outcome?

Wouldn’t have reached agreement without mediation
Settlement reached at mediation session could have been reached between solicitors
without extra express, to the client, of briefing counsel & without the trouble of going
to court.
Helped focus the negotiation, despite external problems
Brought the matter to a head. However, a similar less costly method would be to
recognise offers of compromise where under $10,000.
Finalised it
The mediators gave the opposing party warnings a number of times not to interfere
while we were talking with no result.
Service rating?

A waste of my time.
Suggestions for improvement?

The system of mediation was highly beneficial it allowed us to sort out the dispute
prior to attending court. Given the expense in going and court all disputes should
definitely go to mediation, especially those under $10,000.
I doubt it is necessary for 2 persons to conduct each mediation, although it works
very well as experienced personally.
Giving each member involved an opportunity to speak one at a time while giving
their own suggestions. Penalizing the party that does not comply with the rules of
mediation.
To spread its service to all courts a simple "mature" mediation will be sufficient.
No because they were already helpful in my side
None ‐ service is very helpful
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MEDIATOR VIEWS
87. Five mediators conducting the pilot mediations were interviewed with open
questions ranging from:
• the nature of the process used in the mediations and its application to the nature
of disputes from the Magistrates Court\
• issues arising in the course of the mediation
• opportunities for improving the project
• potential pitfalls
88. Issues and suggestions raised by the mediators included:
• The skills and experience necessary for mediators involved in court‐annexed
mediation – preference or non‐preference for court or litigation based
experience
• Expansion of the program to all disputes – seen to be relatively straightforward
• the application of co‐mediation to the various types of disputes – differing views
depending on training and background
89. These issues have also been discussed in the Steering Group. Extensive research
exists on the latter issue which has drawn most comment including recent
deliberations by the Victorian Parliament13, the Law Reform Commission of NSW14
and writings by respected authors (Boulle)15. Co‐mediation and options for other
types of resolution methods are discussed in the next section.
Mediator Observations and Suggestions
90. Mediators also made the following observations about how the project is working
for the actual mediations:

13

‘A co‐mediation model with two mediators assigned to each case….enables parties and mediators to be
matched on a range of criteria, including cultural background age and gender. The presence of two mediators
may also help preserve the perception or neutrality’ See Alternative Dispute Resolution – Discussion Paper
Victorian Parliamentary Law Reform Committee September 2007 P 70 for support for co‐mediation as a
quality control mechanism

14

Law Reform Commission of NSW – Community Justice Centres 2005 See p 134‐135 for support for co‐
mediation as a quality control mechanism
Boulle Laurence. Mediation principles, process, practice. 2nd edition LexiNexis 2005 – See p 201‐204 for a
discussion on the advantages and disadvantages of co‐mediation

15
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• Participants have changed as the project has progressed in their attitude to
mediation and to the project – a higher degree of cooperation and appreciation is
now more evident.
• Participants are ‘learning’; about the process and are less adversarial in their
approach without the emphasis on winning previously evident
• Various barristers still behave badly and disrespect the mediators
• Advantages of co‐mediation are that the process is ‘evenly balanced’. If one
mediator is used then it may devolve to straight negotiation. In order to facilitate
the perception of justice two mediators are more appropriate.
• Second mediator if often useful to break a stalemate and to pick up comments,
gestures and other matters missed in the heat of the discussion; that are later
important to gaining resolution.
• Nuances are lost particularly if there are parties, insurances agents and barristers
all appearing
• Shortens the process and enables people to better express themselves
• 8 mediators are involved in the project.
• Cost harvesting was evident in the early stages of the project but is less evident
now – participants are respectful of the process
• It appears that parties are relieved when the mediation is over. Both sides show
very real relief.
• Key success points from participants are that they feel heard and that the process
is seen to be fair.
• Legal representatives are either not prepared to settle or are not prepared for the
case. In either they are more difficult to work with to achieve settlement. ‘It is
difficult to understand how further costs are justified as being in the client’s
interest, for matters not settling and being referred to the court for hearing,
given the relatively small amounts in dispute’.
• Ill‐prepared legal representatives are either not privy to the facts or to the status
of discussions with the other
• Best to have both parties present and insurance agents with authority to settle
• Legal representatives that are at the end of a telephone during the mediation are
not as effective to obtain settlement.
91. Mediators also made a range of suggestions for improvement, most of which are in
line with similar suggestions made and implemented in other jurisdictions.
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• There is a need for a revised de‐briefing form – the current form used in standard
DSCV processes is not appropriate.
• Training manuals and procedural manuals should be prepared and disseminated
as a priority.
• Mediators should have ongoing professional training similarly to legal ‘continuing
professional development’ programs. (CPD) These are not available to gazetted
DSCV mediators now. Training of mediators is required particularly in jargon
terms such as ‘costs’ and ‘capping’. An induction course for the Magistrates Court
process should be introduced for all mediators involved in the project and must be
introduced if it is to expand.
• Better facilities for break‐out discussions and also most importantly refreshment
facilities that are more hygienic than water from public washrooms should be
made available.
• Mediators are in a position to determine if legal representatives are genuine in
seeking to settle the case at mediation. Certificates of costs awarded by
magistrates at hearing should take into account whether the legal representatives
were ‘prepared’ at the time of the mediation.
• In some instances, mediators should have capacity to refer a case immediately to
a magistrate for orders as an aid to encouraging participation.
• Similarly, there should be cost disincentives to run cases through mediation to the
court hearing date; and then settle at the door.
• Protocols need to be developed to deal with fishing expeditions on the part of one
represented party seeking documents to be handed over when not in the best
interest of the unrepresented party. (It was also suggested that this could be an
area of complaint against the court mediation process if not properly controlled).
Mediation should not be allowed if other court action is on foot.
• The program should be expanded to encompass the entire civil jurisdiction.
Additional mediators should be part of a panel of mediators that should be able to
charge for their services and should be selected following a tender process.
Parties should be offered access to the Panel when mediations are arranged by
DSCV.

8. Mediator proposals for improving and expanding the program should be examined and
implemented following appropriate consideration. Initiatives including induction training
manuals and forms should be considered and funded by DSCV. Other process initiatives
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such mediator certificates for costs orders, capacity to refer to a magistrate on the day
and information management protocols should be considered by MCV for rules.

OPTIONS FOR EXPANSION
Co‐mediation as a one‐size‐fits‐all approach may not be viable. It is
suitable for ongoing relationship disputes and less suitable for single
interest commercial disputes between strangers. Changes in the way
cases are allocated to cater to different types of cases and with
different resolution options may be a better option. These could also
incorporate an expanded role for the Intake Officer in streaming cases
Co‐mediation – application to Magistrates Court civil disputes
92. DSCV uses a co‐mediation model and has done since its inception. Commonly used
in the community justice centre model, co‐mediation involves two mediators
working in tandem. The benefits include:
•

a speedier process,

• a better capacity to assist different parties to express their views,
• reliance on two sets of skills with complementing skills facilitating more effective
resolutions; and
• gives the capacity to always have people skills essential in mediation as well as
technical skills pertinent to the subject matter of the mediation.
93. Boulle notes that the process demands a higher level of input. While the mediation
process is much the same in how structures and processes are followed, for co‐
mediation, the mediators require protocols for how they will share roles and
functions, how they will conduct the mediation, communicate and deal with
differences. According to Boulle, ‘Teamwork is an essential requirement for
successful mediation’. At present such protocols have not been developed for the
Magistrates court cases.
94. This raises the issue of whether co‐mediation or to single‐mediator mediation is the
most appropriate for compulsory court‐annexed mediation in the Magistrates
Court. If co‐mediation is not suited then resources should not be directed either to
funding co‐mediation attendances or to developing the protocols that are necessary
in a court environment. Alternatively, co‐mediation is an essential component to
the success of the pilot to date and must be retained.

40 | P a g e
Transformation Management Services 2008

MCV & DSCV

Evaluation of Broadmeadows Court‐annexed Mediation Pilot

95. Matching the mediator and mediation model to the dispute and the criteria by
which it is done has been a long‐standing area of investigation in the mediation
literature.
One view is that mediation is a universal human process where
resolution is achieved after both parties are ‘heard’ and their agendas are explored
to find mutually beneficial outcomes that span a variety of changed behaviours not
limited to the payment of money. The parties may be ‘educated’ in ways to
communicate and foster their future relationship so that future disputes are
avoided. To do this they must own the outcome and be actively involved in its
creation. If conducted correctly, ‘mediation’ is amenable to any dispute regardless
of subject matter or the relationship between the parties.
96. Traditionally this is the view of mediation taken by community justice centres such
as the DSCV. Because it is time intensive with a variety of issues to explore and
agendas to be discovered, it leads to the adoption of a co‐mediation model which
allows each party can be heard and can have a greater opportunity to be involved in
the resolution process. Two mediators often using private caucus with each party
are an efficient method of achieving this. Also, in the community justice centres,
mediation is a voluntary process and parties have some investment in the mediation
process and may expect some direct and personal assistance.
97. Another view arising from the commercial sphere is that mediation is really a
facilitated negotiation between parties and that the monetary or commercial
interests of the parties are paramount in reaching resolution. Other agendas are
irrelevant. In these disputes, the parties have no prospect of an ongoing
relationship and therefore no reason to abide by any agreement except a financial
one which may be enforced. They are also more likely to hire professional
representatives to protect their interests because they have no personal stake in the
outcome or desire to ‘own’ an outcome. They accept that an outcome is likely to be
imposed. The representative’s task is to avoid or mitigate the outcome.
98. In this model, the task of the mediator is less intensive and more supervisory and
the need for two mediators is less immediate; particularly if both sides are
represented and involvement in the process is being managed by those
representatives.
99. Various commentators see mediation as moving between these two models and
doing so within the same mediation. Both extremes are part of the same seamless
whole and no differentiation is possible simply because all mediation processes are
‘human’ processes. Skilled mediators are able to adapt the processes in the
mediation, using a variety of devices including additional mediators to obtain a
resolution.
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100. In the Broadmeadows pilot, the majority of disputes are vehicle property disputes;
that is, disputes between insurers over liability in a motor car accident and/or the
costs associated with repairs. In these disputes the parties do not usually know one
another and the insurers carry the cost. At worst insured drivers may expect
increased premiums the following year, an excess payment or other impact on
premium depending on their record. Insurers, however pay the costs of the court,
associated legal costs and the eventual award. Accordingly, they have a greater
interest in the outcome of the cases and are usually legally represented. They may
use the same legal firm so a class of cases will show ‘repeat players’ familiar with
the processes of the court and with the court personnel. Lawyers run the cases and
the drivers or owners are little more than witnesses.
101. In cases where the driver is uninsured they are usually ‘self represented’. They face
representative lawyers where parties are insured.
102. This range of cases presents the following set of issues for the co‐mediation model:
• Parties may be in power imbalance particularly if one party is unrepresented and
there may be a perception that it is the task of one mediator to ‘look after’ them
raising concerns from the other party. (Mediators report that they indeed do this
and that they advise the parties at the beginning of the mediation that this will be
the case and that it should not raise concerns).
• Lawyers familiar with the court may also show familiarity with one of the
mediators thus presenting the problem that those unfamiliar may perceive bias.
(Again, mediators report that they advise all parties that they have had
professional dealings in prior mediations before the mediation begins).
• The point of conflict is a single interest or solely related to money rather than to
any ongoing relationship between the parties and even the tenuous relationship
of parties involved in a car accident (where an apology may be desired for
instance) is removed by the substitution of the insurer’s interests.
• Bargaining is a possibility with repeat players making arrangements between
themselves from week to week to ‘win’ some cases in exchange for ‘losing’ others
that for external reasons may be advantageous. In this situation, co‐mediators
(and possibly a single mediator) would be extraneous.
103. Each of these issues raises implications for resourcing the pilot. There will be a class
of cases that requires co‐mediation, a class that only require single mediators and a
third class that may only require direct negotiation between the parties with at best
supervision. They may be able to resolve matters with ‘on the papers’ intervention
by magistrates or judicial registrars and or ‘private negotiation meetings’ before a
court resource is allocated.
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104. The various reports of mediators and those involved in the pilot indicate that this
‘streaming’ assessment is being made following the completion of the mediations.
The requirement should be to determine which is which prior to the allocation of
resources.
105. Our view is that this may be done using ‘screening’ and ‘streaming’ techniques. In
other jurisdictions, the subject matter of the dispute – family law, commercial,
neighbourhood, unincorporated association – has been the guide to the type of
model used. A more sophisticated view suggests that the subject matter of the
dispute is only relevant to the technical expertise of the mediator. The better
differentiating factors are drawn from universal behavioural responses such as:
•

the nature of the interest of the parties, (financial or non‐tangible),

• the status of relationship of the parties (pre‐existing, ongoing or non‐existent).
• familiarity with the forum, (no familiarity or intense familiarity)
• the complexity of the dispute including the number of parties and/or aggravating
events that have occurred in the course of the dispute (as against the age of the
dispute),
• representation of the parties (unrepresented or represented)
• capacity to appear in person, (as against non‐appearance or appearance by
proxy); and
• in the Magistrates Court, the number of times that the documentation has been
changed (pleadings).
106. Clearly, these matters may not be evident at the start of the process. However, in
questioning those involved in the project, there was a view that it was possible to
make such an assessment in ‘most’ cases.16 If this approach were to be taken, the
task of the Dedicated Intake Officer (or combined intake office with registrars and or
magistrates and judicial registrars involved) might be to review the dispute and after
examining these factors determine how best to allocate mediators to the dispute.

16

Provision has been made in the Pilot for the redirection of cases away from mediation to a
Magistrate, Court Registrar or Judicial Registrar either for hearing, pre‐hearing conference and/or
directions. This has occurred in some instances, however in cases outside the pilot project and the
decision to so refer has been made by the Magistrate.
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107. As has already proven successful, the DSCV should retain control of the allocation of
mediators and mediation time to these disputes.
108. The process chart on the next page is a simple depiction of how this might work.
Our view is that the division between co‐mediation and single mediation may be a
good starting point with further work to be done with insurers and other court‐
users on resolution processes other than mediation or court hearing time. (One
mediator noted that it is useful to give legal representatives some time before the
mediation starts – say one hour, to establish whether the case may be settled via
direct negotiation). These may include time to negotiate privately outside the court
and according to strict timelines and with undertakings that such meetings had
occurred with all the relevant information; or ‘on the papers’ review in chambers.
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Figure 6: Screening and streaming cases ‐ Co‐mediation and single mediation
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9. The next phase of the pilot should incorporate a screening and streaming process that
directs cases to the appropriate forum and includes both co‐mediation and single
mediation models. It should be subject to high level quality management controls.
Further settlement processes where court resources may not be the best option
should be explored.
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Expanding the project to other courts – possible options
109. DSCV has lent the services of a dedicated Intake Officer to the pilot project. If
expanded to other courts, the same resource would be necessary in other courts –
that is one officer present up to 3 days per week including work undertaken for the
Intervention Order referrals. DSCV already has visiting Intake Officers in the
Victorian locations shown below. All courts associated with these local government
localities have civil jurisdictions akin in size to the Broadmeadows and Sunshine
Courts. (Melbourne Registry should be separately treated for the purposes of this
section).
Figure 7: Intervention Project Localities
60

50

Magistrates Intervention ‐
Referrals & Mediations

Top Victorian Councils
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110.
Staggered Implementation
111. The Steering Group has discussed a staggered implementation strategy. This would
involve two or three courts introducing mediation at a time – perhaps within the
same court region. The chart above shows where Intake Officers are already
working. Additional time would need to be spent by each of them in the respective
courts. As already noted the Intake Officer may make more than 10 contacts per
case. For Broadmeadows this has meant two to three days per week since the
project began. (Intervention Order work is also done during this time) On a pro‐rata
basis, 100 cases culled from some 1400 issued complaints require:
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• 48‐72 working days from Dedicated Intake Officers
• 100 mediation sessions (using a co‐mediation model).
112. Using Broadmeadows as a benchmark, similar metropolitan courts and country
regional courts could be approached in groups of three. The Magistrates Court
issues some 70,000 civil complaints per year, of which 60% are for amounts of
10,000 or less. 17
113. The resources as noted above would require –
114. 42000(civil listings under 10,000)/1400 = 30 lots of 100 cases
115. 30 x 48 working days = 840 days or the equivalent of 6 FTE Intake Officers
(conservative estimate)
116. 30 X up to 100 mediation sessions less estimated 30% prior settlements = 2000‐
3000 sessions
117. Given the savings in Magistrates and Judicial Registrar time noted by the
Broadmeadows staff, we would expect that when fully implemented, that the
equivalent of
• 30 by 20% of one magistrates time = 600% or (6) Magistrates per year, and a
further conservative (6) judicial registrars
• As judicial registrars do not operate in all courts, the more likely break‐up is 9
magistrates and 3 judicial registrars.
• If expanded to the full jurisdiction or up to (15) magistrates per year (this is very
conservative given that the more complex cases are in this portion of the
caseload and attract more magistrates time. Conversely fewer of these cases
may settle in mediation, although the research suggests otherwise and the ratio
will be the same).
• DSCV estimates that the full cost of a mediation session (2 mediators) and
including intake officer services and administration is in the vicinity of $ 1300 ‐
3000 X 1300 = 3.9m
• Magistrates will be 9 by 285,000 = 2.5m 3 JR = .5 or $3m with registrar time at
say one half of the magistrates time 12 by 100 or 1.2m ‐ a total cost of $4.2m

17

http://www.magistratescourt.vic.gov.au/CA256CD30010D864/page/Publications+Forms+%26+Links‐
Publications+and+Reports?OpenDocument&1=60‐Publications+Forms+%26+Links~&2=20‐
Publications+and+Reports~&3=~
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• Expansion should be funded by cost recovery so a saving of a further 1.7m less
the cost of administration for panel management say 1m.
118. Other likely costs include:
• Induction training for mediators
• Induction training for court staff and intake officers
• Manuals
• Protocols
Increasing the jurisdiction over $10,000 and competition implications
119. In the course of the project, discussions were held with various practitioners
including information discussions with the Law Institute of Victoria Litigation
Committee. One concern raised with the design of the project was the fact that
mediation was offered as a ‘free’ service in competition with private mediators,
many of whom were solicitors practising in regional and metropolitan Victoria. Few
private mediators operate in the small civil dispute arena as it is largely not cost
effective for the disputants to pay a mediator $1000 to $2000, (and magistrates are
similarly ‘free’). If, however, the project is to be expanded to the full jurisdiction of
the Court and to higher cost disputes this indifference would change. Those in the
business of mediation would expect to be allowed to compete for mediation work
which they will not be able to do if the competition is ‘free’.
120. While competition policy requires an open market, there are more practical reasons
for introducing competition. The rate of pay for DSCV mediators of some $30‐$40
per hour is well below market rate for private commercial disputes. This will mean
fewer available mediators of sufficient quality and experience to undertake the
work. However, DSCV and MCV must be satisfied that private mediators are
properly inducted and qualified. DOJ should consider a tender process and the
establishment of an appropriate panel from which mediators may be drawn.
121. Similarly disputants unable to pay the costs of panel mediators should be able to be
exempted following means test processes such as those conducted by Legal Aid
Victoria.
122. MCV flagged late in the project that in the event of an increase in jurisdiction, the
use of judicial mediation may be considered. The Steering Group met with
Professor Carl Baar of Canada, a leading author in the field of judicial mediation. He
advised that successful use of judges or magistrates as mediators was best in
complex cases before any documents exchange had occurred. In cases immediately
so referred in Canada, settlement rates of some 40% had been experienced.
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Discussion of this type of initiative is outside of the scope of this evaluation;
however it needs to be considered as part of the expansion of the project and in line
with commitments in Justice 2 to introduce judicial mediation to courts in Victoria.
123. Recommendations for further investigations are given below.

10. The potential for mediator services to be obtained from a panel that is developed from
public tender should be further examined and included in any plans for implementation
following consultation with the legal profession and other interested parties. In addition,
means-testing should be examined for those unable to pay private fees.
11. Judicial mediation should be included as a component of increase in the jurisdiction for
court-annexed mediation. Further study should be conducted as to how this may
successfully be implemented taking into consideration the timing of the judicial mediation
before or after full preparation of the case, the means of identification of complex cases
and initiatives in DOJ and other Victorian courts.
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ATTACHMENT – PROCESS FLOWS
• MCV/DSCV Court‐annexed Mediation Pilot – Process Flow
•

MCV/DSCV Court‐annexed Mediation Pilot – Pre‐Issue Process Flow
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ATTACHMENT – MEASURES & DATA AVAILABILITY
Table 4: Measures and data availability status

Ref
1
2
3
3a
3b
4
5
6
7
8
9
10
11

12
13

14
15

16

Measure
Number
% mediated
% resolved
privately
administratively
% heard by Magistrate
Time to resolution
Time to Adjudication
Unit cost mediation
Unit cost adjudication
Number of contacts by
intake officer
Attendance index
mediations
Attendance index
adjudications, pre‐
hearings (arbitrations)
% legally represented
% Satisfied with process
– regular court users
and claimants
% Staff satisfaction with
the process
% returning to the
court/DSCV and re‐
opening cases (residual)
% increase in workload
compared to previous
year

Broadmeadows
;
;
;
;
;
;
;
;

ADR Project
;
;
;
;
;
;
;
n/a

;
;
;

;

;

n/a

;

;

n/a

;

;
;

Sunshine
;
n/a

;

;

;

n/a

;

;

;

;

;

;
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ATTACHMENT – INTERVIEW QUESTIONS
Questions for Broadmeadows visit
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.

How do you find the court‐annexed mediation project in comparison to usual
practice?
How has it affected your workload?
Thinking about previous cases, do you think that they would have benefited?
What proportion of cases that you heard before required you to exercise your
considerable expertise in making a decision?
Are you happy with the standard of mediators and the process?
Do you feel that justice is being served in your court?
Is there scope for court staff to undertake the intake officer function?
Has the function affected how you process other cases?
Do you think that other cases could benefit from the DSCV process?
Would you recommend it or not to other courts?
What feedback have you had from people using the service – claimants, defendants,
representatives, regular users of the courts?
Do they have concerns about the fact that the process is mandatory?
Do they feel that they are heard in the process?
Do they comment that the process is less or more legalistic
Do they have a better appreciation of what is going on?
Have you had comments after the process is finished about the process?
Have the styles of different mediators been commented on?
Do the regular users comment on the project and what do they say?
Are there concerns about the speed of the timetabling or the requirements to
produce information earlier than they would have otherwise have had to produce it?
Is the contact with the intake officer producing earlier or more frequent settlements
than previously?
Have any cases come through to the adjudication level after being through the
mediation process?
Have they been easier to resolve in that the number of outstanding issues have been
reduced?
Have they settled and at what point?
What impact has the change in cost rules had?
Have cases come through as unsuitable for the mediation process?
Is any use being made of the offer of compromise process?
Are there issues with working with DSCV staff? If not, why not, and if so why?
What staff time has been saved?
What changes would you suggest? How would you improve the process?
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ATTACHMENT – DEFINITIONAL CONSISTENCY
125. Comparison of three different projects raises issues about consistency of
measurement and ensuring comparability between process events. For example,
numbering systems may count individual paper filing events rather than collate
those events under one number for individual matters between the same parties.
The sections below discuss how the measures are devised and on what basis and
then how they are reconciled or otherwise.
Number (N)
126. This measure represents the total pool of cases that are being compared. This is the
base measure for the Evaluation and must be carefully defined. It should reflect
the individual’s experience with the process and give information of a range of
measures from their point of view. Accordingly, the ‘case’ should equate directly to
them and to their issue rather than to numbers used for administrative purposes
that may or may not represent unique sets of parties and unique matters or issues.
127. The Magistrates Court uses this style of numbering with the exception that issues
that occur at different times between the same sets of parties will be given a new
number. Similarly to DSCV, MCV will ‘re‐open’ cases that relate to the same issue
and that are reprised at a later date and keep the original number.
128. The unique identifier is a case described as follows:
• ‘Case’ is equivalent to a unique person or persons taking an action against
another unique person over a specific issue.
• If a separate case occurs between the same parties over a separate issue at a
later time that same case may be ‘re‐opened’. For the purposes of this review,
those re‐openings will be included as the one case.
• The preparatory data cleansing has ensured that multiple case numbers that may
be attached to one party or one matter have been brought back to the one case
number. Each of the numbers represents at least two parties that are in dispute.
129. The exact definitions for each of the groups is as follows:
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Measure 1: Number
Broadmeadows
Notices of Defence lodged
subject to the project
(also applies to Sunshine civil
‘usual practice’ matters)

ADR Project
Referrals

Sunshine
Notices of Defence
lodged under
$10,000 during the
period (1 November
2007 – 30 June 2008)

% Mediated
130. This measure is expressed as a percentage of the ‘number’ and represents matters
where mediation has been arranged. Arranged mediations are a ‘milestone’ data
point for the DSCV. This means they are checked off as an ‘identifiable event
showing the completion of a process’. This measure does not represent the day of
the mediation or a session. In DSCV’s definitions, an arranged mediation may have
more than one session or date.
Measure 2 ‐ Percentage mediated
Broadmeadows

ADR Project

Sunshine

Mediation arranged

Mediations arranged

Mediations ‘listed’ or
set down and given a
date for a mediation
before a registrar
subject to the
Magistrates Court
Rules

% resolved
131. This is the percentage of mediations that have been resolved from the mediations
that have been arranged. It does not include private resolution by the parties prior
to the mediation or after the mediation.
Measure 3 ‐ Percentage Resolved
Broadmeadows

ADR Project

Sunshine

Successful Mediation

Successful Mediation

Mediations resolved
by the registrar and
which are noted as
resolved in the court
register.

% resolved privately by the parties
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132. These are mediations where the parties notify that the matter has been resolved
and the mediation does not go ahead. They are distinguished from matters where
the parties resolve the matters in the weeks following mediation. (3c)
% resolved at administrative level
133. Intake officers resolve many matters in the course of numerous contacts with the
parties. These cases should be distinguished from cases that are assumed to have
settled in the Magistrates Court because the parties do not contact the court to
seek a hearing following the filing of a Notice of Defence. These cases are more
properly described as having an unknown outcome. They may e cases where the
parties have lost contact or do not have the funds to pursue the matter or where
repeated court attendances may be not cost effective or where the debt or claim
has been abandoned.
% heard by Magistrate
134. Magistrates may or may not hear cases that are set down for hearing. Cases may be
settled at the door of the court by the parties particularly if legally represented. The
question is to what extent the magistrate’s time has been inconvenienced. In some
instances, the time of the Magistrate is likely to have already been allocated for the
day. Unless another case is waiting, then the magistrate is not sitting and the
resource is not being used to the best capacity. In both Sunshine and
Broadmeadows, it is likely that cases will be waiting, if not civil cases or the
magistrate will be able to undertake other equally important tasks.
135. The question of the how best to make use of available resources arises here. If
matters may be settled at the court door or otherwise resolved by a skilled
mediator, it is questionable whether the services of the magistrate were required in
any event. Research supports the view that a large proportion of civil matters may
be ‘settled’ by skilled intervention using facilitation, mediation or conciliation. The
cost of these skills is usually less than the determinative skills used by magistrates.
Equally a settlement where the parties have had some input into the outcome may
be less onerous for the parties with less associated costs and residual issues than an
imposed outcome.
Time to resolution
136. Elapsed times give the % of cases resolved within specific periods generally 1
month, 3 months and 6 months. Resolution relates to mediations and will generally
be on the day of the mediation. In some instances ‘finalisation’ will occur later
following undertakings given at the mediation. The last mediation date is the date
that is used.
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Time to determination
137. Elapsed times are also used for Magistrate Court hearings where the magistrate
finalises the matter not through mediation but by way of a decision about the facts
and merits of the case. This decision is imposed on the parties. Resolution implies
that the parties have agreed to the outcome.
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ATTACHMENT - TEXT OF MEMORANDUM OF UNDERSTANDING
This Memorandum of Understanding outlines heads of agreement relating to the conduct of
a pilot mediation programme in the civil jurisdiction at Broadmeadows Court from 1 October
2007 to 30 June 2008, (the Pilot Programme). The overriding purpose of both of the above
parties is to work together in good faith to find better ways to assist people involved in civil
disputes.
The specific purposes of the Pilot Programme are to:
•

provide speedy and inexpensive means for parties to resolve civil claims;

•

encourage the parties to engage in mediation to resolve their disputes;

•

provide new court‐annexed services (following issue of claims) by trained and
experienced mediators with the valuable assistance of an intake officer at first
instance and at no cost to the parties and to

•

expand the utilisation of DSCV services to Court annexed mediation as well as pre‐
issue mediation.

The parties agree that:
1) DSCV will provide mediation services at the Broadmeadows Magistrates' Court from 1
October 2007 in relation to the following civil disputes –
a) all defended civil claims where the amount sought is less than $10,000;
b) all disputes under the Associations Incorporation Act 1981 irrespective of the value
or the nature of the relief sought provided that each is within the jurisdiction of the
Court; and
c) pre‐issue mediation for all disputes, irrespective of amount, that is within the
jurisdiction of the Court. That is, mediation of disputes referred by the parties prior
to the issue of any form of originating process in the Court.
2) This will be a Pilot Programme lasting until 30th June 2008. It will be evaluated
progressively and more fully at the end of that period (subject to appropriate funding).
3) Mediators will be suitably qualified as a mediator and gazetted, and it is expected that
whenever possible legally trained.
4) Matters will be referred to mediation without the consent of the parties with the
mediation occurring within 4 weeks of the filing of a notice of defence.
5) All endeavours will be made by the Court and by DSCV to meet this timeline including
agreement of case management protocols.
6) An intake officer from the DSCV will be located in the Court. He or she will contact the
parties before the mediation to identify the issues in dispute, to determine the
necessary steps for each party to take in order to be in a position to discuss and, resolve
the dispute including the attendance of the appropriate persons.
7) The intake officer will be:
a) accountable to DSCV;
b) suitably experienced and
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c) subject to a Role and Responsibilities Statement that is agreed between the parties
and which details the relationship with court staff.
8) DSCV will have discretion in making referrals to appropriate mediators and in exercising
this discretion will consider:
a) the expertise of the mediator and
b) the availability of resources.
9) Mediations will occur at the court house (or at another agreed venue) with rooms
provided for both the mediation and for the intake worker to interview people and that;
a) accommodation arrangements will be documented.
10) DSCV will provide trained interpreters, if they are required, at no cost to the people in
dispute.
11) Parties will not pay for the services of the mediator or the cost of the venue.
12) This programme will be overseen by a committee (the Steering Group) consisting of the
Deputy Chief Magistrate (Civil), the Manager DSCV other persons from the DSCV and
from the Court (including Broadmeadows), together with an external adviser.
13) The Steering Group will ensure that:
a) all matters relating to the Pilot Programme are reported to the members’ respective
organisations;
b) any issues that are communicated back to the Steering Committee are dealt with;
c) that their respective organisations are ready and able to cooperate with the Pilot
and
d) that the Pilot Programme is monitored, evaluated, reviewed and managed subject to
an agreed project plan.
14) This programme will be reviewed:
a) for cases completed and started as of 1 December 2007, 1 March 2008 and 1 June
2008;
b) for case volume and case outcome and
c) for progress against agreed key performance indicators.
15) Key performance indicators are to be agreed which will be equivalent to the DSCV
aggregate performance for other mediations taking into consideration Pilot Programme
start‐up exigencies and including (among others):
a) timeliness;
b) sufficiency of resources;
c) satisfaction of parties including perceptions of fairness and of being heard in the
process and
d) resolution rate.
16) MCV will endeavour to recognise the role of DSCV in public literature, rules and practice
directions relating to the Pilot.
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17) In the event of an issue arising from the provisions of this MOU or the process of
implementation, the parties will seek at all times to meet to resolve the issue first and if
that is not successful to bring the matter to the Steering Group for resolution within ten
working days. The Deputy Chief Magistrate and the Manager DSCV will resolve any
outstanding matters arising from the Steering Group.
18) The parties further agree to undertake all actions that they consider necessary from time
to time to meet the purposes of the Pilot.
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GLOSSARY
DSCV – Dispute Settlement Centre of Victoria
MCV – Magistrates Court of Victoria
DOJ – Department of Justice
IO – Intervention Order
Matter – describes the claim, complaint, mediation,
Case – the numbered matter incorporating the same parties and all attendances at the court

60 | P a g e
Transformation Management Services 2008

